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1.  Executive summary & recommendations  
 
One of the objectives of the Committee for Reforms in Criminal Laws established 
by the Ministry of Home Affairs, Government of India is “to	modernise	and	reform	
the	substantive	criminal	 laws	and	 to	align	 them	with	constitutional	morality	and	
social	 aspirations”,	 inter	 alia,	 by	 “……vii.	 developing	 and	 applying	 principles	 for	
criminalisation	 and	 creation	 of	 offences,” including by “identifying	 offences	
requiring	addition	to	I.P.C.” 
 
The National Campaign Against Torture (NCAT) has examined the questionnaires 
for the First and Second Consultations on Substantive Criminal Law1 set by the 
Committee for Reforms in Criminal Laws.  Under the Offences Affecting Human 
Body, the questionnaires refer to “Mob Lynching”, “Honour Killing”, “Corporate 
Homicide”, abetment of suicide, sexual and reproductive rights of women, as well 
definitions of force (s. 349), criminal force (s. 350) and assault (s. 351),  
kidnapping and abduction and the validity of minor's consent. There is no 
reference to torture. 
 
The	Committee	 for	Reforms	 in	Criminal	Laws	must	note	 that	Union	Home	
Minister	Amit	Shah	while	addressing	the	29th	Foundation	Day	of	the	Bureau	
of	Police	Research	and	Development	on	29	August	2019	stated,	“The	era	of	
third	degree	is	gone.	Use	forensics	as	evidence	to	nail	criminals”.	In	the	said	
address,	Home	Minister	 Shah	 also	 called	 for	 a	 nationwide	 discussion	 on	
amendments	needed	in	the	Indian	Penal	Code	and	the	Criminal	Procedure	
Code	to	address	the	same.2	Despite	the	Home	Minister	himself	announcing	
that	the	crime	of	torture	has	to	be	part	of	the	amendments	of	 	the	IPC	and	
CrPC,	the	failure	of	the	Committee	for	Reforms	in	Criminal	Laws	to	include	
“torture”	 in	 its	 questionnaires	 for	 the	 First	 and	 Second	 Consultations	 on	
Substantive	Criminal	Law	is	a	matter	of	grave	concern.	
 
Taking cognizance of the use of torture, the Constitution of India, the Indian 
Evidence Act and Criminal Procedure Code provided necessary safeguards 
against torture and other cruel, inhuman or degrading treatment or punishment 
by the public servants. However, the Indian Penal Code does not adequately 
criminalise the offences of torture and other cruel, inhuman or degrading 

                                                            
1. The questionnaires are available at https://criminallawreforms.in/questions-
pdf/Questionnaires-for-Consultation-on-Substantive-Criminal-Law.pdf  
2. Amit Shah: Era of third degree over, use forensics to nail criminals, Indian Express, 29 
August 2019, https://indianexpress.com/article/india/amit-shah-era-of-third-degree-
over-use-forensics-to-nail-criminals-5946195/ 
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treatment or punishment when these constitutional and legal safeguards are 
violated by the public servants.  
 
The results are for all to see: the NHRC registered 35,554 cases of custodial 
deaths/rapes including 31,779 cases in judicial custody and 3,775 cases in police 
custody by the NHRC during 1994-1995 to 2018-2019. 
 
The Committee for Reforms in Criminal Laws must address the issue of torture as 
part of the Offences Affecting Human Body under Section XVI of the IPC.  
 
Though Section 330 of the IPC in its illustration uses the term ‘torture’, it is not 
defined under law. Sections 319 (definition of hurt), 320 (definition of grievous 
hurt), 330 (punishment for hurt in custody) and 331 (punishment for grievous 
hurt in custody) exclude other critical elements of torture recognised under 
India’s national laws with respect to offences committed by common people and 
constitutional jurisprudence. The existing IPC provisions do not include (i) 
critical elements of physical torture, (ii) mental torture, (ii) cruel, inhuman or 
degrading treatment or punishment; and (iv) discrimination as one of the 
purposes for perpetrating torture and other cruel, inhuman or degrading 
treatment or punishment as explained below.  

First, ‘grievous hurt’ under the IPC excludes many elements of ‘physical torture’ 
which are routinely perpetrated. For example, food deprivation or forcible 
feeding with spoiled food, animal or human excreta and other stuff or substances 
not normally eaten or electric shock; water boarding, insertion of foreign objects 
into the sex organ or rectum, or electrical torture of the genitals etc are severe 
torture but not included as offences under ‘grievous hurt’. 

Second, ‘mental torture’ by the public servants is not defined under the IPC. This 
is despite that the Supreme Court in Arvinder	 Singh	Bagga	 v.	 State	 of	U.P.	and	
others	[(1877) 94 US 113] on 6th October 1994 stated that “torture	is	not	merely	
physical	 but	may	 even	 consist	 of	mental	 and	 psychological	 torture	 calculated	 to	
create	fright	to	submit	to	the	demands	of	the	police”.  

Further, Section 3 of the Domestic Violence Act of 2005 recognises ‘mental 
torture”. If the ‘mental torture’ within the confines of homes can be penalised, 
there is no justification for not criminalising ‘mental torture’ perpetrated within 
the premises of police stations, prisons or any other place of detention or 
interrogation. Post-traumatic stress disorder (PTSD) and many other 
psychological consequences suffered by the torture survivors are being treated 
by medical professionals across the world including India.  
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Third, under the IPC, ‘cruel, inhuman and degrading treatment or punishment’ is 
not defined. ‘Hurt’ and ‘grievous hurt’ does not include ‘cruel, inhuman and 
degrading treatment or punishment’.  

The Supreme Court in its judgement in Mehmood	 Nayyar	 Azam	 v.	 State	 of	
Chhattisgarh [AIR 2012 SC 2573] defined ‘inhuman and degrading treatment’ to 
‘cover	 such	 acts	 which	 have	 been	 inflicted	 with	 an	 intention	 to	 cause	 physical	
suffering	 or	 severe	 mental	 pain ..and a	 treatment	 that	 is	 inflicted	 that	 causes	
humiliation	 and	 compels	 a	 person	 to	 act	 against	 his	 will	 or	 conscience’. 
Unnecessary and unauthorised handcuffing has been defined as a case of 
degrading treatment in Sunil	Gupta	 and	 others	 v.	 State	 of	Madhya	 Pradesh	 and	
others	[1990 SCC (3) 119]. In Dr.	Rini	Johar	v.	State	of	Madhya	Pradesh	[AIR 2016 
SC 2679], the Supreme Court held that “arrest	 in	 violation	 of	 due	 procedure	
seriously	 jeopardises	 the	 dignity	 of	 the	 person	 arrested	 and	 the	 law	 does	 not	
countenance	abuse	of	power	which	causes	pain	and	trauma”. 

Section 498-A of the Indian Penal Code penalises “cruelty” towards woman while  
Section 4(1) of the Scheduled Castes and the Scheduled Tribes (Prevention of 
Atrocities) Amendment Act, 20153 defines a number of acts which are not 
physical torture but cruel, inhuman and degrading treatment meted out to 
members of the SCs and STs. If the national laws penalise cruel, inhuman or 
degrading treatment or punishment by private persons, there is no justification 
for not criminalising the same when committed by the public servants. 

Fourth, Sections 330 and 331 of the IPC define the purpose of causing of hurt or 
grievous hurt “to	 extort	 confession,	 or	 to	 compel	 restoration	 of	 property”.	 It 
excludes discrimination despite Article 15 of the Constitution of India prohibiting 
discrimination on grounds “of	 religion,	 race,	 caste,	 sex,	 place	 of	 birth	 or	 any	 of	
them” while India has enacted the Protection of Civil Rights Act of 1955 and the 
Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Act of 1989 
to penalise the acts of discrimination and atrocities. The Ministry of Home Affairs 
vide the Gazette of India notification No. S.O. 2339(E) dated 21 September 2010 
further notified the UN Convention on the Elimination of all forms of Racial 
Discrimination (CERD) to be applicable in India under the Protection of Human 
Rights Act of 1993. 

                                                            
3. The Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Amendment Act, 
2015, http://ncsc.nic.in/files/POA_ACT_2016.01.pdf  
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It is pertinent to mention that Section 4(b) of the Prevention of Torture Bill, 2010 
passed by the Lok Sabha4 on 6 May 2010 refers to torture “on	the	ground	of	his	
religion,	race,	place	of	birth,	residence,	language,	caste	or	community	or	any	other	
ground	whatsoever”. 
 
TORTURE:	MOST	EXAMINED	BUT	NOT	ACTED	UPON	ISSUE	
 

No other issue has been studied and examined by the Government of India like 
torture and other cruel, inhuman and degrading treatment or punishment.  The 
issue of torture has been examined by (1) the National Police Commission (1980) 
in its Fourth Report,5 (2) the Law Commission of India in its various reports 
including 113th Report on Injuries	 In	 Police	 Custody (1985)6, 152nd Report on 
Custodial	Crimes (1994)7, 177th  Report on Law	Relating	to	Arrest (2001) 8, 185th 
Report on Review	of	 the	 Indian	Evidence	Act,	1872 (2003), 262nd Report on The	
Death	 Penalty (2015)9, 268th Report on Amendments	 to	 Code	 of	 Criminal	
Procedure	 1973:	 Provisions	 Relating	 to	 Bail	 (2017)10 and 273rd Report on 
Implementation	 of	 ‘United	Nations	 Convention	 against	 Torture	 and	 other	 Cruel,	
Inhuman	and	Degrading	Treatment	or	Punishment’	through	Legislation (2017)11: 
(3) by the National Commission to Review the Working of the Constitution 

                                                            
4. The Prevention of Torture Bill, 2010 as introduced in the Lok Sabha on 19th April 2010 is 
available at 
http://164.100.47.4/BillsTexts/LSBillTexts/AsIntroduced/torture%2058%20of%202010.pdf  
5. Fourth Report, National Police Commission (1980) is available at 
https://police.py.gov.in/Police%20Commission%20reports/4th%20Police%20Commission%20
report.pdf  
6. 113th Report on Injuries In Police Custody is available at 
http://lawcommissionofindia.nic.in/101-169/Report113.pdf  
7.152nd  Report on Custodial Crimes  is available at http://lawcommissionofindia.nic.in/101-
169/Report152.pdf  
8.177th  Report on Law Relating to Arrest is available at 
http://lawcommissionofindia.nic.in/reports/177rptp1.pdf 
9.262nd Report on The Death Penalty is available at 
http://lawcommissionofindia.nic.in/reports/Report262.pdf  
10.268th Report on Amendments to Criminal Procedure Code, 1973 – Provisions Relating to 
Bail is available at  http://lawcommissionofindia.nic.in/reports/Report268.pdf  
11. 273rd Report on Implementation of ‘United Nations Convention against Torture and other 
Cruel, Inhuman and Degrading Treatment or Punishment’ through Legislation is available  
http://lawcommissionofindia.nic.in/reports/Report273.pdf  
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(2002)12; and the (4) National Human Rights Commission through its Guidelines 
on Custodial Deaths/Rapes13 and various Annual Reports. 

At least three anti-torture Bills have been examined by the Government of India 
i.e. the Prevention of Torture Bill, 201014 passed by the Lok Sabha on 6th May 
2010; the Prevention of Torture Bill, 2010 drafted by the Parliamentary Select 
Committee, and the Prevention of Torture Bill, 2017 drafted by the Law 
Commission of India pursuant to the request of the current Law Minister of India.  

The enactment of a law to criminalise torture has also been subject matter of 
Writ Petition (Civil) No. 738/2016 filed before the Supreme Court. On 5 
September 2019, the apex court disposed off the petition on the ground that 
“When	the	matter	 is	already	pending	consideration	and	 is	being	examined	 for	the	
purpose	 of	 legislation,	 it	would	 not	 be	 appropriate	 for	 this	 Court	 to	 enforce	 its	
opinion,	 be	 it	 in	 the	 form	 of	 a	 direction	 or	 even	 a	 request,	 for	 it	would	 clearly	
undermine	 and	 conflict	 with	 the	 role	 assigned	 to	 the	 judiciary	 under	 the	
Constitution”.15	

ASSURANCES	TO	THE	PARLIAMENT	AND	UNITED	NATIONS	NOT	KEPT:	

About 148 years ago, while enacting the Indian Evidence Act, the British Raj 
incorporated Section 25 of the Indian Evidence Act to make confessions to a 
police officer inadmissible as evidence before the courts to address torture and 
other pressure tactics of an extreme nature to obtain confessions from accused 
persons. Sadly, 73 years after independence from the British Raj, independent 
India failed to criminalise torture.  

India also repeatedly assured the Parliament of India and the United Nations 
since 2000 to criminalise torture and ratify the United Nations Convention 
Against Torture and other Cruel, Inhuman or Degrading Treatment of 
Punishment (UNCAT). The blatant failure to keep these assurances “does	 not	

                                                            

12. Please see Volume 1 Report of the National Commission to Review the Working of the 
Constitution (2002) at http://legalaffairs.gov.in/sites/default/files/chapter%203.pdf 
13. NHRC Guidelines “On Custodial Deaths/Rapes” are available at 
https://nhrc.nic.in/sites/default/files/sec-1.pdf  
14. The Prevention of Torture Bill, 2010 as introduced in the Lok Sabha on 19th April 2010 is 
available at 
http://164.100.47.4/BillsTexts/LSBillTexts/AsIntroduced/torture%2058%20of%202010.pdf  
15. Dr Ashwini Kumar vs Union of India & Anr  (Miscellaneous Application No. 2560 of 2018                          
Writ Petition (Civil) No. 738 of 2016) dated 5 September 2019, 
https://indiankanoon.org/doc/19090773/  
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reflect	well	 on	 the	Government”	as admitted by then Foreign Secretary and the 
current Minister for External Affairs, Dr S Jaishankar	before the Parliamentary 
Committee on Government Assurances (2015-2016) of the 16th Lok Sabha.16  

None of the successive governments implemented the assurance given in reply to 
USQ No. 5739 dated 03 May, 2000 in the Lok Sabha as well as to the 
Parliamentary Committee on Government Assurances (2015-2016) of the 16th 
Lok Sabha to criminalise torture under national laws and ratify the UNCAT. 

India had also repeatedly accepted the recommendations of the United Nations 
Human Rights Council to criminalise torture under national laws and ratify the 
UNCAT during the Universal Periodic Review on 10 April 200817, on 24 May 
2012,18 and on 4 May 201719 and assured to take necessary actions. However, 
India has failed to act on any of these assurances to the UN as on date.  

	
TIME	TO	TAKE	A	 CALL	BY	THE	 COMMITTEE	 FOR	REFORMS	 IN	 CRIMINAL	
LAWS:		
 
The Supreme Court of India in D.K	Basu	vs.	State	of	West	Bengal (1997 (1) SCC 
416) stated that custodial torture	 “is	a	calculated	assault	on	human	dignity	and	
whenever	human	dignity	is	wounded,	civilization	takes	a	step	backward”. 
 
The Committee for Reforms in Criminal Laws has to take a call whether India 
shall be (i) a country governed by the rule of law penalising acts of torture and 
other cruel, inhuman or degrading treatment or punishment or (ii) a country 
permitting torture and other cruel and inhuman treatment of the persons by the 
public servants which the Supreme Court in Khatri	 &	 Ors	 v.	 State	 of	 Bihar 
                                                            
16. COMMITTEE ON GOVERNMENT ASSURANCES (2015-2016) SIXTEENTH LOK SABHA, 
THIRTIETH REPORT, REVIEW OF PENDING ASSURANCES PERTAINING TO THE MINISTRY OF 
EXTERNAL AFFAIRS Presented to Lok Sabha on 16 March, 2016  and available at 
http://164.100.47.193/lsscommittee/Government%20Assurances/16_Government_Assuran
ces_30.pdf  
17. UN Document No. A/HRC/8/26/Add.1 dated 25 August 2008 available at 
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G08/161/58/PDF/G0816158.pdf?OpenElement 
18. UN Document No. A/HRC/21/10/Add.1 dated 17 September 2012 available at 
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G12/167/57/PDF/G1216757.pdf?OpenElement 
19. UN Human Rights Council Document No. A/HRC/8/26/Add.1 dated 25 August 2008 
available at https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G08/161/58/PDF/G0816158.pdf?OpenElement 
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(Bhagalpur Blinding case) [AIR 1981 SC 928] had described as “insulting	 to	 the	
spirit	of	Constitution	and	human	values	as	well	as	Article	21” of the Constitution.  
 
The Supreme Court has been setting constitutional jurisprudence against torture 
and other cruel, inhuman or degrading treatment or punishment. However, the 
constitutional jurisprudence on both criminal liability of perpetrators of torture 
and award of compensation to the victims as well as the D	 K	Basu	 guidelines	
issued by the Supreme Court have not had the necessary deterrent effect to 
reduce torture in India. It is primarily because of the absence of national law 
criminalising the acts of torture and other cruel, inhuman or degrading treatment 
or punishment as well as complete impunity as reported by the National Crime 
Records Bureau (NCRB) that no conviction had taken place in any of the 500 
cases of ‘death or disappearance of persons remanded to police custody by court’ 
from 20015 to 2018. 
 
In the light of these facts, the National Campaign Against Torture (NCAT) 
recommends to the Committee for Reforms in Criminal Laws  that (i) existing 
Section 320 IPC may be numbered as Sub-section (1) thereof and a new sub-
section “320(2):	 Torture	 and	 other	 cruel,	 Inhuman	 or	 Degrading	 Treatment	 or	
Punishment”	may be inserted, (ii) existing Section 331 IPC may be numbered as 
Sub-section (1) thereof and a new Sub-section “331(2):	Punishment	 for	 torture	
and	 other	 cruel,	 Inhuman	 or	 Degrading	 Treatment	 or	 Punishment” may be 
inserted; (iii) Section 330 IPC be repealed as it becomes redundant in case of 
insertion of proposed Section 331(2); and (iv) a new sub-section 114-B be 
inserted to India Evidence Act as recommended by the Law Commission of India 
in its 113th Report as given below: 
 
The detailed recommended texts for these proposed amendments are given 
below:  
	

Sub‐section	320(2)	IPC:		Torture	 and	 other	 cruel,	 Inhuman	 or	
Degrading	Treatment	or	Punishment	

 

Whoever, being a public servant or being abetted by public servant 
including a superior officer or with the content or acquiescence of 
such public servant, including the senior officer intentionally 
commits or is suspected to have committed any act for the purpose 
of obtaining information or confession from any person or punishes 
such person for any act committed or is suspected to have been 
committed by him or intimidating or concerning such person which 
may lead to the detection of an offence or misconduct or 



 

 

The indispensability of adding offences of torture in Indian Penal Code 

 

 

10 
 

discriminates on the ground of religion, race, sex, place of residence,  
birth, language, caste, sect, colour or community, or commits any 
other act for any other purpose and such act causes (i) grievous hurt  
to any person or  danger to life, limb or health of any person, is said 
to inflict torture; and (ii) physical suffering or severe mental pain or 
humiliation is said to inflict mental torture or cruel, inhuman and 
degrading treatment or punishment. 

Provided that nothing contained in this section shall apply to any 
hurt, danger, or pain as aforementioned caused by any act, which is 
inflicted in accordance with any procedure established by law.  

Explanation	 I:‐	 For the purposes of this section, “public servant” 
shall, without prejudice to section 21 of the Indian Penal Code, 1860 
also include any person acting in his official under the Central 
Government or the State Government or employed in any 
Government company as defined in section 617 of the companies 
Act, 1956, or in any institution or organization including an 
educational Institution under the control of the Central Government 
or the State Government.  

Explanation	II.	–	For the purpose of this section, “torture” includes, 
but is not limited to causing disability or dysfunction of one or more 
parts of the body, by act, such as –  

(i)  Emasculation and damages to eye, ear, joint, 
destruction or permanent impairing of the powers of 
any member or joint,  disfiguration of the head or face,  
fracture or dislocation of a bone or tooth; 

(ii)  Systematic beating, head banging, punching, kicking, 
striking with truncheon or rifle butt or other similar 
objects, and jumping on the stomach;  

(iii)  Pulling out of fingernails; 

(iv) Food deprivation or forcible feeding with spoiled food, 
animal or human excreta and other stuff or substances 
not normally eaten; 

(v)  Electric shock; 
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(vi) Cigarette burning, burning by heated rods, hot oil or 
acid; by the rubbing or pepper or other chemical 
substances including spices or acids on mucous 
membranes, or on the wounds; 

(vii) Submission of the head in water or water polluted with 
excrement, urine, vomit or blood; 

(viii) Rape or threat thereof and sexual abuse of any kind, 
including sodomy, insertion of foreign objects into the 
sex organ or rectum, or electrical shock to the genitals; 

(ix) Mutilation or amputation of any part of the body such 
as the genitals, ear or tongue; 

(x) The use of plastic bag and other material placed over 
the head to the point of asphyxiation;  

(xi) The use of asphyxiation drugs to change the 
perception, memory, alertness or will of a person 
including the administration of drugs to induce 
confession or reduce mental competency and the use of 
drugs to induce extreme pain or symptoms of a 
disease;  

(xii) Letting loose violent and dangerous animals or 
exposing to violent and dangerous animals which can 
cause grievous harm;  

(xiii)  Compelling a person to act against his/her will or 
conscience; and 

(xiv) Other analogous acts of physical torture; 

Explanation	III.	–	For the purpose of this section, “mental torture or 
cruel, inhuman and degrading treatment or punishment” includes, 
but is not limited to the following, namely:- 

(i) Interrogation without the due process of law; 

(ii)  Arrest in violation of due procedure; 

(iii) Handcuffing without judicial sanction;  

(iv) Blindfolding; 
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(v) Threatening a person(s) or his/her relative(s) with 
bodily harm, execution or other wrongful acts, 
implication in false cases; 

(vi) Confinement in solitary cells or secret detention places 
or non-production before the Magistrate as per law; 

 (vii) Causing infliction of torture to be witnessed by the 
person's family, relatives or any third party; 

(viii) Denial of sleep or food or medicine; 

(ix) Deliberately prohibiting the victim to communicate 
with any member of his/her family and his lawyer;  

(x) Maltreating members of the family or a person and 
inflicting shame upon the victim or any one by such act 
as stripping the person naked, parading him in public 
places, shaving the victims head; removing moustaches  
or putting marks on the body against his will; and 

(xi) Other analogous acts of mental or psychological 
torture; 

Sub‐section	331(2)	IPC:		Punishment	 for	 torture	 and	 other	 cruel,	
Inhuman	 or	 Degrading	 Treatment	 or	
Punishment 

 
Whoever, being a public servant or being abetted by public servant 
including a superior officer or with the content or acquiescence of 
such public servant including a superior officer have intentionally 
committed any act of torture shall be punished with imprisonment 
of either description for a term which may extend to ten years, and 
shall also be liable to fine; and in case of infliction of mental torture 
or cruel, inhuman and degrading treatment or punishment shall be 
punished with imprisonment of either description for a term which 
may extend to seven years, and shall also be liable to fine. 

 
Provided that where death of any person is caused due to torture, 
the person committing the offence shall be punishable with death or 
imprisonment for life and shall also be liable to fine. 

 
Provided also that the court, in deciding sentence, bear in mind that 
a public servant committing the offence of torture or cruel, inhuman 
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and degrading treatment or punishment deserve aggravated 
punishment. 

 
Provided further that the fine imposed under this section shall be 
just and reasonable for rehabilitation of the victim and his family 
members and the fine so imposed shall be recoverable from such 
public servant. 

 
Section	330	IPC:  

 
Repeal Section 330 IPC as it becomes redundant in case of insertion 
of proposed Section 331(2). 

 
“Sub‐Section	114‐B	Indian	Evidence	Act.		
 

(1) In a prosecution (of a police officer) for an offence constituted by 
an act alleged to have caused bodily injury to a person, if there is 
evidence that the injury was caused during a period when that 
person was in the custody of the police, the court may presume that 
the injury was caused by the police officer having custody of that 
person during that period.  

 
(2) The court, in deciding whether or not it should draw a 
presumption under sub-section (1), shall have regard to all the 
relevant circumstances including, in particular, (a) the period of 
custody, (b) any statement made by the victim as to how the injuries 
were received, being a statement admissible in evidence, (c) the 
evidence of any medical practitioner who might have examined the 
victim, and (d) evidence of any magistrate who might have recorded 
the victim’s statement or attempted to record it. 

 
The failure of the Committee for Reforms in Criminal Laws to recommend 
specific provisions for criminalisation of “third degree torture” would make the 
Committee itself redundant. 
 
 
Suhas	Chakma	
Coordinator 
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2. Legal safeguards for prevention of torture do not 
address the absence of criminalisation of torture 

 
Though torture has been used as an instrument by the colonial British and the 
Police under the British Raj became synonymous with “torture”, the Constitution 
of India does not have any specific reference relating to torture.  
 
The National Commission to Review the Working of the Constitution (2002) set 
up by the Law Ministry specifically recommended “rights	 against	 torture	 and	
inhuman,	degrading	and	cruel	treatment	and	punishment” to be added as Article 
21(2) on the basis of the dicta laid down in various Supreme Court judgments 
prohibiting the use of torture. The Commission recommended that the existing 
Article 21 may be numbered as Clause (1) thereof and a new clause should be 
inserted thereafter on the following lines; “(2)	No	one	shall	be	subjected	to	torture	
or	to	cruel,	inhuman	or	degrading	treatment	or	punishment.”20 
 
The Constitution of India, nonetheless, provides a number of safeguards against 
torture such as Article 20(3) against self-incrimination, Article 21 relating to 
protection of life and personal liberty, Article 22(1) for protection against arrest 
and detention in certain cases and the right to be informed about the grounds for 
detention  to consult and to be defended by legal practitioner of his choice, and 
Article 22(2) relating to the right to be produced before the nearest magistrate 
within a period of twenty-four hours of detention or arrest. 
 
The Indian Evidence Act, 1872 also provides safeguards against torture and 
explicitly prohibits the use of information procured through torture and other 
illegal means as provided below:  
 

- Section 24 makes a confession obtained by any inducement, threat or 
promise from an accused or made in order to avoid any evil of temporal 
nature irrelevant in criminal proceedings.  
 

- Section 25 provides that a confessional statement of an accused to 
police officer is not admissible in evidence and cannot be brought on 
record by prosecution to obtain conviction.  
 

- Section 26 provides that confession by an accused while in police 
custody cannot be proved against him.  

                                                            
20. Please see Volume 1 Report of the National Commission to Review the Working of the 
Constitution (2002) at http://legalaffairs.gov.in/sites/default/files/chapter%203.pdf 
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- Section 27 provides as to how much of information received from an 

accused may be proved. 
 
A number of provisions of the Criminal Procedure Code (CrPC) also provide 
safeguards against torture and other cruel, inhuman or degrading treatment or 
punishment:   

 
- Section 54 requires medical examination of arrested person by medical 
officer to determine any infliction of custodial torture and violence.  
 
- Section 57 requires the police to produce the suspect/ accused before the 
nearest magistrate within 24 hours of arrest.  
 
- Sections 51(2) and 100(3) provide that if a woman is to be searched by a 
police officer in connection with a crime, the search shall be made by a 
woman police officer with strict regard to decency and that the woman 
accused must be interrogated at her residence.  

 
- Section 160(1) provides that “No	male	person	under	the	age	of	15	years	or	
woman	 shall	be	 required	 to	attend	at	any	place	 other	 than	 in	which	 such	
male	person	or	woman	resides.”  
 
- Sections 162, 163(1) and 315 disallow (i) forced confession and (ii) 
forced testimony and make such confessions inadmissible in the court of 
law and protect the accused against such confession.  

 
It is clear that the Constitution of India, the Indian Evidence Act and the Criminal 
Procedure Code have been alive to the use of torture and other cruel, inhuman or 
degrading treatment or punishment by the public servants and provided 
necessary safeguards against the use of the same. However, the Indian Penal 
Code does not adequately criminalise the offences of torture and other cruel, 
inhuman or degrading treatment or punishment when these constitutional and 
legal safeguards are violated by the public servants.  
 
There remains a huge legal gap on criminalisation of torture and other cruel, 
inhuman or degrading treatment and punishment. 
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3.  Existing provisions of the IPC dealing with hurt and 
grievous hurt 

 

Torture is prohibited under international human rights and humanitarian law. 
No exceptional circumstances whatsoever, whether a state of war or a threat of 
war, internal political instability or any other public emergency, can be	 invoked 
as a justification of torture. The prohibition of torture has “attained	the	status	of	
‘jus	cogens’	or	peremptory	norm	of	general	international	law,	also	giving	rise	to	the	
obligation	 ‘erga	omnes'	 (owed	 to	and	by	all	 States)	 to	 take	action	against	 those	
who	torture”.21 

Indian Penal Code (IPC) does not define torture. It only defines “hurt” and 
“grievous hurt” respectively under Sections 319 and 320 while Sections 330 and 
331 penalise the same in custodial settings.  
 
These provisions are reproduced below: 
	
319.	Hurt.	  Whoever causes bodily pain, disease or infirmity to any 

person is said to cause hurt.	
	
	
320.	Grievous	
hurt.	
	

  
 
The following kinds of hurt only are designated as 
“grievous”:— 
 
(First) — Emasculation. 
 
(Secondly) —Permanent privation of the sight of either eye.
 
(Thirdly) — Permanent privation of the hearing of either 
ear, 
 
(Fourthly) —Privation of any member or joint. 

 
(Fifthly) — Destruction or permanent impairing of the 
powers of any member or joint. 
 
(Sixthly) — Permanent disfiguration of the head or face. 

                                                            
21. Law Commission of India‘s “Report No.273 Implementation of United Nations Convention 
against Torture and other Cruel, Inhuman and Degrading Treatment or Punishment through 
Legislation” is available at http://lawcommissionofindia.nic.in/reports/Report273.pdf 
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(Seventhly) —Fracture or dislocation of a bone or tooth. 

 
(Eighthly) —Any hurt which endangers life or which causes 
the sufferer to be during the space of twenty days in severe 
bodily pain, or unable to follow his ordinary pursuits 
	

330.	
Voluntarily	
causing	 hurt	
to	 extort	
confession,	or	
to	 compel	
restoration	of	
property.—	
	

 Whoever voluntarily causes hurt, for the purpose of 
extorting from the sufferer or from any person interested in 
the sufferer, any confession or any information which may 
lead to the detection of an offence or misconduct, or for the 
purpose of constraining the sufferer or any person 
interested in the sufferer to restore or to cause the 
restoration of any property or valuable security or to satisfy 
any claim or demand, or to give information which may 
lead to the restoration of any property or valuable security, 
shall be punished with imprisonment of either description 
for a term which may extend to seven years, and shall also 
be liable to fine. 
	
Illustrations	
 
(a) A, a police-officer, tortures Z in order to induce Z to 
confess that he committed a crime. A is guilty of an offence 
under this section. 

 
(b) A, a police-officer, tortures B to induce him to point out 
where certain stolen property is deposited. A is guilty of an 
offence under this section. 

 
(c) A, a revenue officer, tortures z in order to compel him to 
pay certain arrears of revenue due from Z. A is guilty of an 
offence under this section. 

 
(d) A, a zamindar, tortures a raiyat in order to compel him 
to pay his rent. A is guilty of an offence under this section. 
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331.	
Voluntarily	
causing	
grievous	 hurt	
to	 extort	
confession,	or	
to	 compel	
restoration	of	
property.— 
	

 Whoever voluntarily causes grievous hurt for the purpose 
of extorting from the sufferer or from any person interested 
in the sufferer any confession or any information which 
may lead to the detection of an offence or misconduct, or 
for the purpose of constraining the sufferer or any person 
interested in the sufferer to restore or to cause the 
restoration of any property or valuable security, or to 
satisfy any claim or demand or to give information which 
may lead to the restoration of any property or valuable 
security, shall be punished with imprisonment of either 
description for a term which may extend to ten years, and 
shall also be liable to fine. 

4.  Inadequacy of the existing provisions of the IPC on 
defining the offence of torture and other cruel, 
inhuman or degrading treatment or punishment 

 
Though section 330 of the IPC in its illustration uses the term ‘torture’, it is stated 
that ‘hurt’ and ‘grievous hurt’ are not the only elements of torture. Further, 
Sections 319, 320, 330 and 334 IPC exclude other critical elements of torture as 
provided under the United Nations Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (UNCAT) and constitutional 
jurisprudence laid down by the Supreme Court of India.    
 
Article 1 of the United Nations Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment (UNCAT) defines torture as 
under: 
 

“1.	For	the	purposes	of	this	Convention,	the	term	 ‘torture’	means	any	act	by	
which	severe	pain	or	suffering,	whether	physical	or	mental,	 is	 intentionally	
inflicted	 on	 a	 person	 for	 such	 purposes	 as	 obtaining	 from	 him	 or	 a	 third	
person	 information	or	a	confession,	punishing	him	 for	an	act	he	or	a	 third	
person	has	committed	or	 is	suspected	of	having	committed,	or	 intimidating	
or	coercing	him	or	a	third	person,	or	for	any	reason	based	on	discrimination	
of	any	kind,	when	such	pain	or	suffering	is	inflicted	by	or	at	the	instigation	of	
or	with	the	consent	or	acquiescence	of	a	public	official	or	other	person	acting	
in	an	official	capacity.	It	does	not	include	pain	or	suffering	arising	only	from,	
inherent	in	or	incidental	to	lawful	sanctions.” 
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It is clear that definition of ‘hurt’ under Section 319 of the IPC and ‘grievous hurt’ 
under Section 320 of the IPC, apart from excluding other critical elements of 
torture, also do not include ‘mental torture’ by public servants despite volumes of 
constitutional jurisprudence on the issue.  
 
Further, IPC Sections 330 (punishment for hurt) and 331 (punishment for 
‘grievous hurt’) restrict the purpose of causing hurt and grievous hurt to “extort 
confession, or any information or to compel restoration of property”. These 
provisions do not include torture as an act arising out of “discrimination” despite 
Article 15 of the Constitution of India taking cognisance of discrimination “on 
grounds of religion, race, caste, sex, place of birth or any of them” in the country 
and prohibiting the same. 
 
These inadequacies of the IPC to criminalise torture and other cruel, inhuman or 
degrading treatment or punishment are elaborated below in details. 
 

4.1  Definition: ‘Grievous hurt’ under the IPC excludes many 
elements of ‘physical torture’  

 
A comparative analysis of torture under the IPC and the Philippines’ Anti-Torture 
Act of 2009 exposes inadequacy of the existing IPC provisions on physical 
torture. 
 

Indian	Penal	Code	 Anti‐Torture	Act	of	2009	of	the	Philippines	
 
319.	 Hurt.—Whoever 
causes bodily pain, 
disease or infirmity to 
any person is said to 
cause hurt. 
 
320.	 Grievous	 hurt.—
The following kinds of 
hurt only are desig-nated 
as “grievous”:— 
 
(First) — Emasculation. 
 
(Secondly) —Permanent 
privation of the sight of 

Section	4.	Acts	of	Torture.		
	
For	 purposes	 of	 this	 Act,	 torture	 shall	
include,	but	not	be	limited	to,	the	following:	
 
(a) Physical torture is a form of treatment or 
punishment inflicted by a person in authority 
or agent of a person in authority upon another 
in his/her custody that causes severe pain, 
exhaustion, disability or dysfunction of one or 
more parts of the body, such as: 
 
(1) Systematic beating, head banging, 
punching, kicking, striking with truncheon or 
rifle butt or other similar objects, and jumping 
on the stomach; 
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either eye. 
 
(Thirdly) — Permanent 
privation of the hearing 
of either ear, 
 
(Fourthly) —Privation of 
any member or joint. 
 
(Fifthly) — Destruction 
or permanent impairing 
of the powers of any 
member or joint. 
 
(Sixthly) — Permanent 
disfiguration of the head 
or face. 
 
(Seventhly) —Fracture or 
dislocation of a bone or 
tooth. 
 
(Eighthly) —Any hurt 
which endangers life or 
which causes the sufferer 
to be during the space of 
twenty days in severe 
bodily pain, or unable to 
follow his ordinary 
pursuits. 

 
(2) Food deprivation or forcible feeding with 
spoiled food, animal or human excreta and 
other stuff or substances not normally eaten; 
 
(3) Electric shock; 
 
(4) Cigarette burning; burning by electrically 
heated rods, hot oil, acid; by the rubbing of 
pepper or other chemical substances on 
mucous membranes, or acids or spices directly 
on the wound(s); 
 
(5) The submersion of the head in water or 
water polluted with excrement, urine, vomit 
and/or blood until the brink of suffocation; 
 
(6) Being tied or forced to assume fixed and 
stressful bodily position; 
 
(7) Rape and sexual abuse, including the 
insertion of foreign objects into the sex organ 
or rectum, or electrical torture of the genitals; 
 
(8) Mutilation or amputation of the essential 
parts of the body such as the genitalia, ear, 
tongue, etc.; 
 
(9) Dental torture or the forced extraction of 
the teeth; 
 
(10) Pulling out of fingernails; 
 
(11) Harmful exposure to the elements such as 
sunlight and extreme cold; 
 
(12) The use of plastic bag and other materials 
placed over the head to the point of 
asphyxiation; 
 
(13) The use of psychoactive drugs to change 
the perception, memory, alertness or will of a 
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The Anti-Torture Act of 2009 of the Philippines is appended as 
ANNEXURE‐1. 

 
The above comparative table shows that ‘grievous hurt’ defined under Section 
320 of the IPC does not include the following key elements of ‘physical torture’ as 
given under the Anti-Torture Act of 2009 of the Philippines:  
 

- Food deprivation or forcible feeding with spoiled food, animal or 
human excreta and other stuff or substances not normally eaten;  
 

- Electric shock; 
 

- Cigarette burning; burning by electrically heated rods, hot oil, acid; by 
the rubbing of pepper or other chemical substances on mucous 
membranes, or acids or spices directly on the wound(s);  
 

- The submersion of the head in water or water polluted with 
excrement, urine, vomit and/or blood until the brink of suffocation;  
 

- Being tied or forced to assume fixed and stressful bodily position;  
 

- Rape and sexual abuse, including the insertion of foreign objects into 
the sex organ or rectum, or electrical torture of the genitals;  

- Pulling out of fingernails;  
 

- Harmful exposure to the elements such as sunlight and extreme cold;  
 

- The use of plastic bag and other materials placed over the head to the 
point of asphyxiation;  
 

person, such as: 
 
(i) The administration or drugs to induce 
confession and/or reduce mental competency; 
or 
 
(ii) The use of drugs to induce extreme pain or 
certain symptoms of a disease; and 
 
(14) Other analogous acts of physical torture.  
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- The use of psychoactive drugs to change the perception, memory, 
alertness or will of a person”.  

 
These acts of torture defined under the Anti-Torture Act of 2009 of the 
Philippines are regularly perpetrated in India too. 
 

4.2  No definition of ‘mental torture’ under the IPC 
 
As stated above, Sections 319 and 320 or any other provisions of the Indian Penal 
Code do not define ‘mental torture’ by public servants. This is despite that the 
Supreme Court in Arvinder	Singh	Bagga	v.	State	of	U.P.	and	others	[(1877) 94 US 
113] on 6th October 1994 stated that “torture	is	not	merely	physical	but	may	even	
consist	of	mental	and	psychological	torture	calculated	to	create	fright	to	submit	to	
the	demands	of	the	police”. 
 
Section 3 of the Domestic Violence Act of 2005 defines “domestic violence”, inter 
alia, as “(a)	harms	or	injures	or	endangers	the	health,	safety,	life,	limb	or	well‐being,	
whether	mental	or	physical,	of	the	aggrieved	person	or	tends	to	do	so	and	includes	
causing	 physical	 abuse,	 sexual	 abuse,	 verbal	 and	 emotional	 abuse	 and	 economic	
abuse;	or	(d)	otherwise	injures	or	causes	harm,	whether	physical	or	mental,	to	the	
aggrieved	person”. 
 
Further, Section 22 of the Domestic Violence Act of 2005 empowers the 
Magistrate to pass an order directing “to	pay	compensation	and	damages	for	the	
injuries,	 including	mental	 torture	 and	 emotional	 distress,	 caused	 by	 the	 acts	 of	
domestic	violence	committed”. 
 
If the national law i.e. the Domestic Violence Act of 2005 penalises ‘mental 
torture’ within the confines of homes, there is no justification for not 
criminalising ‘mental torture’ within the premises of police stations, prisons or 
any other place of detention or interrogation. The Supreme Court in its judgment 
way back on 7 April 1978 in Nandini	Satpathy	v.	P.L	Dani	&	Anr [AIR 1978 SC 
1025] held that not only physical threats or violence but psychological torture, 
atmospheric pressure, environmental coercion, tiring interrogation by police are 
also violations of law. 
 
The Philippines’ Anti-Torture Act of 2009 defines mental/psychological torture 
in the following way: 
 

“Section 4. Acts of Torture.  
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For purposes of this Act, torture shall include, but not be limited to, the 
following 

 
(b) "Mental/Psychological Torture"	refers to acts committed by a person 
in authority or agent of a person in authority which are calculated to affect 
or confuse the mind and/or undermine a person's dignity and morale, 
such as: 

 
(1) Blindfolding; 
 
(2) Threatening a person(s) or his/her relative(s) with bodily harm, 
execution or other wrongful acts; 
 
(3) Confinement in solitary cells or secret detention places; 
 
(4) Prolonged interrogation; 
 
(5) Preparing a prisoner for a "show trial", public display or public 
humiliation of a detainee or prisoner; 
 
(6) Causing unscheduled transfer of a person deprived of liberty 
from one place to another, creating the belief that he/she shall be 
summarily executed; 
 
(7) Maltreating a member/s of a person's family; 
 
(8) Causing the torture sessions to be witnessed by the person's 
family, relatives or any third party; 
 
(9) Denial of sleep/rest; 
 
(10) Shame infliction such as stripping the person naked, parading 
him/her in public places, shaving the victim's head or putting marks 
on his/her body against his/her will; 
 
(11) Deliberately prohibiting the victim to communicate with any 
member of his/her family; and 
 
(12) Other analogous acts of mental/psychological torture.” 
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Post-traumatic stress disorder (PTSD) and many other psychological 
consequences suffered by the torture survivors are being treated by medical 
professionals across the world including India.  
 
India needs to modernise its national law to codify “mental torture” keeping in 
mind the constitutional jurisprudence set by the Supreme Court on the issue. 
 

4.3  No definition of ‘other cruel, inhuman and degrading 
treatment or punishment’ under the IPC 

 
Under the IPC, ‘cruel, inhuman and degrading treatment or punishment’ is not 
defined. ‘Hurt’ and ‘grievous hurt’ does not include ‘cruel, inhuman and 
degrading treatment or punishment’.  
 
‘Mental harassment’ especially in the context of violence against women has been 
widely addressed in Indian jurisprudence. In P. Ramanatha Aiyar’s Law	Lexicon,	
Second	Edition, the term “harass” has been defined as under:- 
 

“Harass.	 “injure” and “injury” are words having numerous and 
comprehensive popular meanings, as well as having a legal 
import. A line may be drawn between these words and the 
word “harass” excluding the latter from being comprehended 
within the word “injure” or “injury”. The synonyms of 
“harass” are: To weary, tire, perplex, distress tease, vex, 
molest, trouble, disturb. They all have relation to mental 
annoyance, and a troubling of the spirit.” The term 
“harassment” in its connotative expanse includes torment 
and vexation. The term “torture” also engulfs the concept of 
torment. The word “torture” in its denotative concept 
includes mental and psychological harassment. The accused 
in custody can be put under tremendous psychological 
pressure by cruel, inhuman and degrading treatment. 

 
The Supreme Court in its judgement in Mehmood	 Nayyar	 Azam	 v.	 State	 of	
Chhattisgarh [AIR 2012 SC 2573] defined ‘inhuman and degrading treatment’ to 
‘cover	 such	 acts	 which	 have	 been	 inflicted	 with	 an	 intention	 to	 cause	 physical	
suffering	 or	 severe	 mental	 pain ..and a	 treatment	 that	 is	 inflicted	 that	 causes	
humiliation	and	compels	a	person	to	act	against	his	will	or	conscience’. 
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There are numerous judgments describing what constitutes cruel, inhuman and 
degrading treatment or punishment both under Indian and international 
jurisprudence.  
 
The factual matrix in Mehmood	Nayyar	Azam	v.	State	of	Chhattisgarh [AIR 2012 
SC 2573] is illustrative of cruel, inhuman and degrading treatment. The Supreme 
Court noted that the accused, a social activist who agitated to ameliorate the 
cause of the poor and the downtrodden, was falsely roped in criminal cases, 
arrested and humiliated in the following way:  
 

“17.	At	the	very	outset,	we	are	obliged	to	state	that	five	aspects	are	clear	as	
day	 and	 do	 not	 remotely	 admit	 of	 any	 doubt.	 First,	 the	 appellant	 was	
arrested	in	respect	of	the	alleged	offence	under	Indian	Penal	Code,	1860	and	
the	Electricity	Act,	2003;	second,	there	was	a	direction	by	the	Magistrate	for	
judicial	remand	and	thereafter	instead	of	taking	him	to	jail	the	next	day	he	
was	brought	to	the	police	station;	third,	self‐humiliating	words	were	written	
on	the	placard	and	he	was	asked	to	hold	it	and	photographs	were	taken;	and	
fourth,	the	photographs	were	circulated	in	general	public	and	were	also	filed	
by	one	of	the	respondents	in	a	revenue	proceeding;	and	five,	the	High	Court,	
in	categorical	terms,	has	found	that	the	appellant	was	harassed.” 

 
Unnecessary and unauthorised handcuffing has been defined as a case of 
degrading treatment. The Supreme Court in Sunil	 Gupta	 and	 others	 v.	 State	 of	
Madhya	Pradesh	and	others	[1990 SCC (3) 119] pertaining to handcuffing where 
the accused while in judicial custody were being escorted to court from jail and 
bound in fetter stated that the escort party should record reasons for doing so in 
writing and intimate the court so that the court, considering the circumstances 
may either approve or disapprove the action of the escort party and issue 
necessary directions. The Court further observed that when the petitioners who 
had staged ‘Dharna’ for public cause and voluntarily submitted themselves for 
arrest and who had no tendency to escape, had been subjected to humiliation by 
being handcuffed, such act of the escort party is against all norms of decency and 
is in utter violation of the principle underlying Article 21 of the Constitution of 
India. The said act was condemned by the apex court to be arbitrary and 
unreasonably humiliating towards the citizens of this country with the obvious 
motive of pleasing ‘someone’. 
 
The Supreme Court in Dr.	Rini	 Johar	 v.	 State	 of	Madhya	Pradesh	 [AIR 2016 SC 
2679] held that “arrest	 in	 violation	 of	 due	 procedure	 seriously	 jeopardises	 the	
dignity	of	 the	person	arrested	and	 the	 law	does	not	countenance	abuse	of	power	
which	causes	pain	and	trauma”.  
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The European Court of Human Rights (ECHR) in  its judgment in Wainwright	v.	
United	Kingdom22 held that	strip-searching of the petitioner when seeking to visit 
a relative in prison were “not	proportionate	to	the	legitimate	aim	in	the	manner	in	
which	they	were	carried	out” and therefore, constituted ill-treatment.  The ECHR 
in the said Wainwright	 v.	 United	 Kingdom judgment elaborated the general 
principles developed by the ECHR relating to ill-treatment under Article 3 of the 
European Convention on Human Rights23 relating to torture in the following way: 
 
 “General	principles		
 

41. Ill-treatment must attain a minimum level of severity if it is to fall 
within the scope of Article 3 of the Convention. The assessment of this 
minimum level of severity is relative; it depends on all the circumstances 
of the case, such as the duration of the treatment, its physical and mental 
effects and, in some cases, the sex, age and health of the victim. In 
considering whether a treatment is "degrading" within the meaning of 
Article 3, the Court will have regard to whether its object is to humiliate 
and debase the person concerned and whether, as far as the consequences 
are concerned, it adversely affected his or her personality in a manner 
incompatible with Article 3. Though it may be noted that the absence of 
such a purpose does not conclusively rule out a finding of a violation 
(Peers	v.	Greece, no. 28524/95, §§ 67-68, 74). Furthermore, the suffering 
and humiliation must in any event go beyond the inevitable element of 
suffering or humiliation connected with a given form of legitimate 
treatment or punishment, as in, for example, measures depriving a person 
of their liberty (see, Kudła	 v.	Poland [GC], no. 30210/96, §§93-94, ECHR 
2000-XI, Valašinas	 v.	 Lithuania, no. 44558/98, § 102, ECHR 2001-VIII; 
Jalloh	v.	Germany [GC], no. 54810/00, § 68, 11 July 2006).  
 
42. The Court has already had occasion to apply these principles in the 
context of strip and intimate body searches. A search carried out in an 
appropriate manner with due respect for human dignity and for a 
legitimate purpose (see mutatis mutandis, Yankov	 v.	 Bulgaria, no. 
39084/97, §§166- 167, ECHR 2003-XII where there was no valid reason 
established for the shaving of the applicant prisoner's head) may be 
compatible with Article 3. However, where the manner in which a search is 

                                                            
22. Case of Wainwright V. The United Kingdom (Application no. 12350/04), Judgement dated 
26 September 2006, https://www.5rb.com/wp-content/uploads/2013/10/Wainwright-v-
UK-ECHR-26-Sept-2006.pdf  
23. Article 3: Prohibition of torture of the European Convention on Human Rights, “No one 
shall be subjected to torture or to inhuman or degrading treatment or punishment”.  
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carried out has debasing elements which significantly aggravate the 
inevitable humiliation of the procedure, Article 3 has been engaged: for 
example, where a prisoner was obliged to strip in the presence of a female 
officer, his sexual organs and food touched with bare hands (Valašinas, 
cited above, § 117) and where a search was conducted before four guards 
who derided and verbally abused the prisoner (Iwańczuk	 v.	 Poland, no. 
25196/94, § 59, 15 November 2001). Similarly, where the search has no 
established connection with the preservation of prison security and 
prevention of crime or disorder, issues may arise (see, for example, 
Iwańczuk, cited above, §§ 58-59 where the search of the applicant, a model 
remand prisoner, was conducted on him when he wished to exercise his 
right to vote; Van	der	Ven	v.	the	Netherlands, no. 50901/99, §§ 61-62, ECHR 
2003-II, where the strip searching was systematic and long term without 
convincing security needs).  
 
43. Where a measure falls short of Article 3 treatment, it may, however, fall 
foul of Article 8 of the Convention, which, inter alia, provides protection of 
physical and moral integrity under the respect for private life head 
(Costello‐Roberts	v.	the	United	Kingdom, judgment of 25 March 1993, Series 
A no. 247-C, § 36; Bensaid	v.	the	United	Kingdom, no. 44599/98, § 46, ECHR 
2001-I). There is no doubt that the requirement to submit to a strip-search 
will generally constitute an interference under the first paragraph of 
Article 8 and require to be justified in terms of the second paragraph, 
namely as being “in accordance with the law” and “necessary in a 
democratic society” for one or more of the legitimate aims listed therein. 
According to settled case-law, the notion of necessity implies that the 
interference corresponds to a pressing social need and, in particular that it 
is proportionate to the legitimate aim pursued (see e.g. Olsson	v.	Sweden, 
judgment of 24 March 1988, Series A no. 130, § 67).” 

The national legal standards too have been developed to define “cruel, inhuman 
and degrading treatment or punishment”. 
 
The Philippines’ Anti-Torture Act of 2009 defines ‘other cruel, inhuman and 
degrading treatment or punishment’ as	“deliberate	and	aggravated	treatment	or	
punishment	 not	 enumerated	 under	 Section	 4	 of	 this	 Act	 (physical	 torture	 and	
mental	torture),	inflicted	by	a	person	in	authority	or	agent	of	a	person	in	authority	
against	 another	 person	 in	 custody,	which	 attains	 a	 level	 of	 severity	 sufficient	 to	
cause	 suffering,	gross	humiliation	or	debasement	 to	 the	 latter.	The	assessment	of	
the	level	of	severity	shall	depend	on	all	the	circumstances	of	the	case,	including	the	
duration	 of	 the	 treatment	 or	punishment,	 its	physical	 and	mental	 effects	and,	 in	
some	cases,	the	sex,	religion,	age	and	state	of	health	of	the	victim.” 
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In India, Section 498-A of the Indian Penal Code deals with the violence 
committed against a woman by her husband or in-laws or any relative of the 
husband on women after her marriage. It defines “cruelty” and sets the threshold. 
 
In fact, Section 4(1) of the Scheduled Castes and the Scheduled Tribes 
(Prevention of Atrocities) Amendment Act, 201524 defines a number of acts 
which are not physical torture but cruel, inhuman and degrading treatment 
meted out to members of the SCs and STs.  The following acts provided under 
Section 4(1) of the Prevention of Atrocities Amendment Act, 2015 do not involve 
physical torture but surely constitute cruel, inhuman and degrading treatment or 
punishment: 
 

- (b) dumps excreta, sewage, carcasses or any other obnoxious 
substance in premises, or at the entrance of the premises, occupied by 
a member of a Scheduled Caste or a Scheduled Tribe;  

- (c) with intent to cause injury, insult or annoyance to any member of a 
Scheduled Caste or a Scheduled Tribe, dumps excreta, waste matter, 
carcasses or any other obnoxious substance in his neighbourhood; 

- (f) wrongfully occupies or cultivates any land, owned by, or in the 
possession of or allotted to, or notified by any competent authority to 
be allotted to, a member of a Scheduled Caste or a Scheduled Tribe, or 
gets such land transferred;  

- (g) wrongfully dispossesses a member of a Scheduled Caste or a 
Scheduled Tribe from his land or premises or interferes with the 
enjoyment of his rights, including forest rights, over any land or 
premises or water or irrigation facilities or destroys the crops or takes 
away the produce there from.  

o Explanation.––For the purposes of clause ( f) and this clause, the 
expression “wrongfully” includes— (A) against the person’s will; 
(B) without the person’s consent; (C) with the person’s consent, 
where such consent has been obtained by putting the person, or 
any other person in whom the person is interested in fear of 
death or of hurt; or (D) fabricating records of such land;  

                                                            
24. The Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) Amendment 
Act, 2015, http://ncsc.nic.in/files/POA_ACT_2016.01.pdf  
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- (h) makes a member of a Scheduled Caste or a Scheduled Tribe to do 
“begar” or other forms of forced or bonded labour other than any 
compulsory service for public purposes imposed by the Government;  

- (i) compels a member of a Scheduled Caste or a Scheduled Tribe to 
dispose or carry human or animal carcasses, or to dig graves;  

- (j) makes a member of a Scheduled Caste or a Scheduled Tribe to do 
manual scavenging or employs or permits the employment of such 
member for such purpose;  

- (p) institutes false, malicious or vexatious suit or criminal or other 
legal proceedings against a member of a Scheduled Caste or a 
Scheduled Tribe;  

- (q) gives any false or frivolous information to any public servant and 
thereby causes such public servant to use his lawful power to the 
injury or annoyance of a member of a Scheduled Caste or a Scheduled 
Tribe;  

- (r) intentionally insults or intimidates with intent to humiliate a 
member of a Scheduled Caste or a Scheduled Tribe in any place within 
public view;  

- (s) abuses any member of a Scheduled Caste or a Scheduled Tribe by 
caste name in any place within public view;  

- (t) destroys, damages or defiles any object generally known to be held 
sacred or in high esteem by members of the Scheduled Castes or the 
Scheduled Tribes. 

The public servants routinely perpetrate acts analogous to the acts of cruel, 
inhuman or degrading treatment or punishment as defined under Section 4(1) of 
the Scheduled Castes and the Scheduled Tribes (Prevention of Atrocities) 
Amendment Act, 2015.  

As India has criminalised “cruelty” as well as other cruel, inhuman and degrading 
treatment or punishment by private persons under the national laws, there is no 
justification for not criminalizing the same when committed by the public 
servants. 



 

 

The indispensability of adding offences of torture in Indian Penal Code 

 

 

30 
 

4.4  Restrictive definition of “purpose” for causing grievous 
hurt under IPC through exclusion of “discrimination”  

 
Sections 330 and 331 of the IPC define the purpose of causing of hurt or grievous 
hurt “to	extort	confession,	or	to	compel	restoration	of	property”. 
 
There is no society which is free from discrimination and indeed, discrimination 
has been one of the major problems of law enforcement across the world. Article 
15 of the Constitution of India prohibits discrimination on grounds “of religion, 
race, caste, sex, place of birth or any of them”. 
 
In order to address acts of discrimination and atrocities, India also enacted the 
Protection of Civil Rights Act of 1955 and the Scheduled Castes and the 
Scheduled Tribes (Prevention of Atrocities) Act of 1989 to define such offences 
and penalise such acts. Article 15 and Article 16 the Constitution of India also 
provide for affirmative actions. 
 
The Government of India ratified United Nations’ International Convention on 
the Elimination of All Forms of Racial Discrimination (ICERD) on 3 December 
1968 and therefore, formally consented to make the ICERD legally applicable in 
India and the Government of India has been regularly submitting periodic 
reports to the UN Committee on the Elimination of Racial Discrimination. The 
Ministry of Home Affairs vide the Gazette of India notification No. S.O. 2339(E) 
dated 21 September 2010 notified that "The	Convention	on	the	Elimination	of	all	
forms	 of	 Racial	 Discrimination	 (CERD)	 adopted	 by	 the	 General	 Assembly	 of	 the	
United	Nations,	as	an	International	Covenant	in	its	application	to	the	protection	of	
human	rights	in	India” as provided under the Protection of Human Rights Act of 
1993. 
 
Discrimination in law enforcement is well-known in India. 
 
It is pertinent to mention that Section 4(b) of the Prevention of Torture Bill, 2010 
passed by the Lok Sabha25 refers to torture “on	 the	ground	of	his	religion,	race,	
place	 of	 birth,	 residence,	 language,	 caste	 or	 community	 or	 any	 other	 ground	
whatsoever”. 
 

                                                            
25. The Prevention of Torture Bill, 2010 as introduced in the Lok Sabha on 19th April 2010 is 
available at 
http://164.100.47.4/BillsTexts/LSBillTexts/AsIntroduced/torture%2058%20of%202010.pdf  
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The National Campaign Against Torture (NCAT) in its report “India:	 Annual	
Report	on	Torture	2019” stated, “it	 is	a	 fact	that	majority	of	the	victims	of	police	
torture	belonged	to	the	poor	and	marginalised	sections	of	the	society	who	are	often	
the	 soft	 targets	 because	 of	 their	 socio‐economic	 status.	Out	 of	 the	deaths	 of	125	
persons	 in	124	cases	of	deaths	 in	police	custody	documented	by	NCAT	 in	2019,	75	
persons	 or	 60%	 belonged	 to	 the	 poor	 and	 marginalised	 communities.	 These	
included	 13	 victims	 from	 Dalit	 and	 tribal	 communities,	 15	 victims	 belonged	 to	
Muslim	minority	 community,	37	 victims	were	picked	up	 for	petty	 crimes	 such	as	
theft/burglary/cheating/selling	 of	 liquor	 illegally,	 gambling,	 etc	 which	 indicate	
their	 economic	 status,	 three	were	 farmers,	one	was	 labourer,	one	was	a	 refugee,	
two	were	security	guards,	one	was	a	rag‐picker	and	two	worked	as	drivers.”26	
	
The NCAT in its submission to the National Human Rights Commission (NHRC) 
on 26 February 2020 while requesting it to establish “Prosecution Department” 
stated that out of the total 90 cases cited as emblematic cases by the NHRC in its 
Annual Reports from the year 1996-97 to 2016-17 on custodial deaths, 68 
victims or 75.5% of them were found to be from poor socio-economic 
background or marginalized section of the society while socio-economic 
background of 22 victims constituting 24.5% could not be ascertained 
(unknown). 
 

A copy of the submission to the NHRC dated 26.02.2020 is appended as 
ANNEXURE‐2.	

5. The case for criminalisation of torture in India 

5.1  Constitutional jurisprudence and DK Basu Guidelines 
failed to deter torture in India  

 
The Supreme Court of India has been setting constitutional jurisprudence against 
torture and other cruel, inhuman or degrading treatment of punishment in India 
since its inception.  
 
The Supreme Court in its judgment dated 13 January 1981 in Francis	 Coralie	
Mullin	v.	Administrator,	U.T.	of	Delhi [AIR 1981 SC 746] stated that “……..any	form	
of	torture	or	cruel,	inhuman	or	degrading	treatment	would	be	offensive	to	human	
dignity	and	constitute	an	inroad	into	this	right	to	live	and	it	would,	on	this	view,	be	
prohibited	by	Article	21	unless	it	is	in	accordance	with	procedure	prescribed	by	law,	
                                                            
26. INDIA: ANNUAL REPORT ON TORTURE 2019, National Campaign Against Torture, 26 June 
2020, http://www.uncat.org/wp-content/uploads/2020/06/INDIATORTURE2019.pdf  
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but	no	law	which	authorises	and	no	procedure	which	leads	to	such	torture	or	cruel,	
inhuman	 or	 degrading	 treatment	 can	 ever	 stand	 the	 test	 of	 reasonableness	 and	
non‐arbitrariness:	 it	would	plainly	be	unconstitutional	and	void	as	being	violative	
of	Articles	14	and	21.”   
 
On 6th October 1994, the Supreme Court in its judgment in Arvinder	Singh	Bagga	
v.	State	of	U.P [AIR 1995 SC 117] further held that torture “is	not	merely	physical,	
there	may	be	mental	torture	and	psychological	torture	calculated	to	create	 fright	
and	submission	to	the	demands	or	commands.”  
 
In plethora of other judgments such as Dagdu	&	Ors.	v.	State	of	Maharashtra [AIR 
1977 SC 1579], Raghubir	Singh	v.	State	of	Haryana [AIR 1980 SC 1087], Francis	
Coralie	Mullin	 v.	Administrator,	U.T.	of	Delhi [AIR 1981 SC 746], State	of	U.P.	 v.	
Ram	Sagar	Yadav	 [AIR 1985 SC 416], Gauri	Shanker	Sharma	etc.	v.	State	of	U.P.	
[AIR 1990 SC 709], Bhagwan	Singh	&	Anr.	v.	State	of	Punjab [AIR 1992 SC 1689], 
Rama	Murthy	v.	State	of	Karnataka	 [AIR 1997 SC 1739], People's	Union	 for	Civil	
Liberties	 v.	Union	 of	 India	&	Anr	 [AIR 2005 SC 2419], Munshi	 Singh	Gautam	 v.	
State	 of	M.P. [AIR 2005 SC 402], Sube	 Singh	 v.	 State	 of	Haryana	 [AIR 2006 SC 
1117], Mehboob	Batcha	v.	State [(2011) 7 SCC 45], Prithipal	Singh	etc.	v.	State	of	
Punjab	and	Anr.	Etc [5 (2012)1SCC10], Haricharan	v.	State	of	M.P [(2011) 4 SCC 
159] etc, the Supreme Court addressed various facets of torture and other cruel, 
inhuman and degrading treatment or punishment and established the 
jurisprudence on criminal liability. 
 
In a number of judgments such as Rudal	 Shah	 v.	 State	 of	 Bihar [AIR 1983 SC 
1086], Nilabati	Behera	v.	State	of	Orissa	&	Ors. [AIR 1993 SC 1960), Ram	Lakhan	
Singh	v.	State	of	U.P [(2015) 16 SCC 715], Smt.	Shakila	Abdul	Gafar	Khan	v.	Vasant	
Raghunath	Dhoble [AIR 2003 SC 4567], Dr.	Rini	Johar	v.	State	of	Madhya	Pradesh 
[AIR 2016 SC 2679] etc, the apex court set the jurisprudence on award of 
compensation for custodial violence.  
 
Women are particularly susceptible to torture, inhuman and degrading 
treatment. The Supreme Court in its judgment in Sheela	 Barse	 v.	 State	 of	
Maharashtra [AIR 1983 SC 378] laid down guidelines regarding arrest in general, 
and arrest of women in particular including that four or five police lock-up 
should be  reserved for female suspects and they should be kept away from the 
male suspects and be guarded by female constables; interrogation of females 
should be carried out only in the presence of female police officers/constables; 
the District Judge would make surprise visits to police lock ups periodically with 
a view to providing the arrested persons an opportunity to air their grievances 
and ascertaining what are the conditions in the police lock ups and whether the 
requisite facilities are being provided and the provisions of law are being 
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observed and the directions given by the courts are being carried out and the 
magistrate before whom an arrested person is produced shall enquire from the 
arrested person whether he has any complaint of torture or mal-treatment in 
police custody and inform him that he has right under Section 54 of the CrPC 
1973 to be medically examined. 
 
The Supreme Court in the case of D.K	Basu	vs.	State	of	West	Bengal (1997 (1) SCC 
416) stated “Custodial	 torture	 is	 a	 naked	 violation	 of	 human	 dignity	 and	
degradation	which	destroys,	to	a	very	large	extent,	the	individual	personality.	It	is	a	
calculated	 assault	 on	 human	 dignity	 and	 whenever	 human	 dignity	 is	 wounded,	
civilization	takes	a	step	backward.	The	flag	of	humanity	on	each	occasion	must	fly	
half	mast.”27 The apex court went on to issue 11 guidelines/directions to be 
followed in all cases of arrest or detention including of women till legal 
provisions are made in that behalf. The Supreme Court also warned of contempt 
of court proceedings apart from departmental actions for failure to comply with 
these requirements. 
 
However, the constitutional jurisprudence on both criminal liability of 
perpetrators of torture and award of compensation to the victims as well as the D 
K Basu guidelines issued by the Supreme Court have not had necessary deterrent 
effect to reduce torture in India. 

5.2  About 35,554 cases of custodial deaths/rapes registered 
by the NHRC from March 1994 to March 2019 testify 
systematic torture in India 

 
Torture has been rampant in India and the first Guidelines adopted by the 
National Human Rights Commission was relating to Custodial Deaths/Rapes.  On 
14 December 1993, the NHRC directed the District Magistrates and 
Superintendents of Police of every district to “report	every	death	in	custody	to	the	
Secretary	 General	 of	 the	 Commission	within	 24	 hours	 of	 occurrence	 or	 of	 these	
officers	having	come	to	know	about	such	incidents” and that “the	failure	to	report	
promptly	would	give	rise	to	presumption	that	there	was	an	attempt	to	suppress	the	
incident”.28 
 

                                                            
27. Supreme Court judgment dated 18 December 1996 in Shri D.K. Basu,Ashok K. Johri vs 
State of West Bengal, State of U.P; available at: 
https://main.sci.gov.in/judgment/judis/14580.pdf 
28. NHRC’s Guidelines on Custodial Deaths/Rapes are available at 
https://nhrc.nic.in/sites/default/files/sec-1.pdf  



 

 

The indispensability of adding offences of torture in Indian Penal Code 

 

 

34 
 

Pursuant to the said directions, the NHRC received complaints/reports of 35,554 
custodial deaths from 1994-1995 to 2018-2019 as given below: 

Table	1:		Number of custodial deaths and custodial rapes registered by the NHRC 
during 1994-1995 to 2018-2019 

Sl. 
No. 

Year Police 
Custodial 
Deaths/ 
Rapes 

Judicial 
Custodial 
Deaths/ 
Rapes 

Total number of 
custodial deaths/ 
rapes per year 

1 1994-1995 114 51 165 
2 1995-1996 136 308 444 
3 1996-1997 191 700 891 
4 1997-1998 191 807 998 
5 1998-1999 180 1106 1286 
6 1999-2000 177 916 1093 
7 2000-2001 127 910 1037 
8 2001-2002 165 1140 1305 
9 2002-2003 185 1157 1342 
10 2003-2004 162 1300 1462 
11 2004-2005 140 1357 1497 
12 2005-2006 144 1591 1735 
13 2006-2007 129 1477 1606 
14 2007-2008 206 1789 1995 
15 2008-2009 127 1527 1654 
16 2009-2010 126 1473 1599 
17 2010-2011 146 1426 1572 
18 2011-2012 130 1302 1432 
19 2012-2013 146 1557 1703 
20 2013-2014 140 1577 1717 
21 2014-2015 133 1589 1722 
22 2015-2016 152 1670 1822 
23 2016-2017 146 1616 1762 
24 2017-2018 146 1636 1782 
25 2018-2019 136 1797 1942 
  TOTAL	 3,775	 31,779	 35,554	
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Source: Annual Reports of the NHRC from 1994-1995  to 2017-
2019 and Reply of the Ministry of Home Affairs to Unstarred 
Question No. 3771, answered on 16.07.2019 in the Lok Sabha  
(ANNEXURE‐3) 

The above Table‐1 shows that in absolute number deaths/rapes in police 
custody had increased from about 114 cases per year during 1994-1995 to 136 
cases per year during 2018-2019 and from 2010-2011 onwards, the number of 
deaths/rapes in police custody per year has been consistently above 140 cases. 
The number deaths/rapes in judicial custody had increased from about 51 cases 
during 1994-1995 to 1,797 cases  during 2018-2019 and from 1998-1998 
onwards, the number of deaths/rapes in judicial custody has been consistently 
been above 1,000 cases per year. While deaths in judicial custody can take place 
for a number of reasons ranging from natural death to torture, death in police 
custody takes place mainly as a result of torture. 
 
The NHRC in its latest available annual report for the year 2017-18 noted, 
“Custodial	violence	and	 torture	 is	 so	 rampant	 in	 India	 that	 it	has	become	almost	
routine.”29 
 
The NCAT in its “India:	Annual	Report	on	Torture	2019” stated that at least 125 
deaths occurred in police custody in 2019 across India. As per the report, of the 
125 deaths, 93 victims (74.4%) died in police custody due to alleged torture/foul 
play while 24 victims (19.2%) died under suspicious circumstances in which 
police claimed that the deceased committed suicide (16 persons), died of illness 
(7 persons) and died due to injuries after slipping inside the bathroom in custody 
(1 person); and the reason for the custodial death of five (4%) persons were 
unknown.30 
 
The increasing trend of custodial deaths and daily reports of torture and 
custodial death confirm that the NHRC Guidelines on Custodial Deaths/Rape 
have become perfunctory and did not have any deterrent effect. 
 
 

                                                            

29. NHRC Annual Report 2017-18, p. 59; available at: 
https://nhrc.nic.in/sites/default/files/NHRC_AR_EN_2017-018.pdf 
30. National Campaign Against Torture, “India: Annual Report on Torture 2019” 26 June 
2019; http://www.uncat.org/wp-content/uploads/2020/06/INDIATORTURE2019.pdf 
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Emblematic	Case:		Torture	to	death	of	J.	Bennix	(32	years)	and	his	
father	P.	Jayaraj	in	Tamil	Nadu	

 
Nothing exemplifies the extent of torture perpetrated by the police and 
the contempt for the courts by the police than the case of torture to 
death of J. Bennix (32 years) on 22 June 2020 and his father P. Jayaraj 
(62 years) on 23 June 2020 in police custody in Sathankulam town 
near Thoothukudi in Tamil Nadu. 31   
 
Brutal	torture:	
 
On 19 June 2020, P Jayaraj, who worked at his mobile shop at 
Sathankulam town, was taken into custody by police allegedly for 
making some critical remarks about a police patrol team on 18 June for 
insisting shop owners to shut shops early as per the COVID-19 
lockdown rules. An auto driver had informed the police about the 
remarks and the police team came and picked up Jayaraj the next day. 
His son, J. Bennix followed the police team to the Sathankulam police 
station where he saw his father being physically harassed by an officer. 
An agitated Bennix questioned the officer, tried to stop the officer or 
protect his father. It provoked the police team and they thrashed both 
father and son for hours. On 20 June, Jayaraj’s family who waited 
outside the police station till midnight got to see the father-son duo in 
the morning in bad shape as they were being taken to the Sathankulam 
government hospital. Jayaraj’s veshti (lungi) and Bennix’s pants were 
fully soaked in blood. They had to keep changing lungis at the hospital 
due to profuse bleeding. Policemen asked the family to bring dark 
lungis to avoid visibility of bleeding. The duo was taken to 
Sathankulam magistrate court from where both were sent on remand 
to Kovilpatti Sub Jail. On 22 June, because of their deteriorating health 
conditions, the duo was shifted to the nearby government hospital 
where Benix succumbed to his injuries late that evening while his 
father died in the wee hours on 23 June.32  

                                                            
31. Explained: How Tamil Nadu Police’s brutal act of revenge claimed lives of a father and 
son, Indian Express, 4 July 2020, available at: 
https://indianexpress.com/article/explained/explained-tamil-nadu-police-custodial-
torture-father-son-killed-thoothukudi-6479190/  
32. Explained: How Tamil Nadu Police’s brutal act of revenge claimed lives of a father and 
son, Indian Express, 4 July 2020, available at: 
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Eyewitnesses alleged that Jayaraj and Bennix were stripped naked, 
their knees were smashed and their chest hairs were ripped out. They 
further claimed that the cops inserted metal objects into the victims’ 
rectum leaving them bleeding till their lungis had to be changed seven 
times in about 5 hours.33 Tamil Radio Jockey and playback singer 
Suchitra, whose videos on the torture of the father-son duo went viral, 
revealed horrifying details of the torture in an interview to India	Today	
TV on 30 June. According to her, the private parts of Jayaraj and his son 
Bennicks were 'smashed' and then 'shoved' inside their bodies. They 
were then told that 'you are not men any more'.34  
	
Order	for	a	judicial	inquiry:	
 
Taking serious view of custodial death of father-son duo, a Madurai 
bench of the Madras High Court, comprising Justices P.N. Prakash and 
B. Pugalendhi took suo motu cognisance of the case on 24 June 2020. 
The bench sought a report from the Tamil Nadu Police on its probe and 
instructed police to inform the public about the suo	motu	cognisance 
the court has taken of the deaths.35  
 
On 27 June, the Madras High Court directed the Judicial Magistrate 
No.I, Kovilpatti, Thootukudi District to conduct an inquiry into the 
custodial death of the father-son duo. The Judicial Magistrate was also 

                                                                                                                                                                                         

https://indianexpress.com/article/explained/explained-tamil-nadu-police-custodial-
torture-father-son-killed-thoothukudi-6479190/  
33. Tamil Nadu Custodial Deaths: 2 Police Officers Arrested on Murder Charges as CBI Takes 
Over Jayaraj-Fenix Case, India.com, 1 July 2020; https://www.india.com/news/india/tamil-
nadu-custodial-deaths-2-police-officers-arrested-on-murder-charges-as-cbi-takes-over-
jayaraj-fenix-case-4072952/ 
34. Tamil Nadu custodial deaths: RJ Suchitra reveals horrifying details of police torture, 
Indiatoday.in, 29 June 2020; https://www.indiatoday.in/india/story/tuticorin-deaths-tamil-
nadu-custodial-deaths-police-brutality-Jayaraj-beniks-rj-suchitra-reveals-private-partys-
smashed-shoved-horrifying-details-1695260-2020-06-29 
 
35. Madras HC takes cognisance of custodial deaths of father-son, directs police to file 
report, Theprint.in, 25 June 2020; https://theprint.in/judiciary/madras-hc-takes-
cognisance-of-custodial-deaths-of-father-son-directs-police-to-file-
report/448449/#:~:text=A%20Madurai%20bench%20of%20the%20high%20court%2C%20com
prising%20Justices%20P.N.,has%20taken%20of%20the%20deaths.&text=The%20dead%20were
%20identified%20as,son%20Benix%20Emmanuel%20(31) 
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directed to visit the family members of the deceased for the purpose of 
recording the statements of the womenfolk, conduct local inspection 
under Section 310 Cr.P.C., visit the Sathankulam Police Station and take 
photocopies of all the records including the General Station Diary, case 
diary and hand over the original case diary to the Chief Judicial 
Magistrate, Tuticorin, for safe custody, visit the place of occurrence for 
better appreciation of the facts, take videographs of the place of 
occurrence wherever he finds it necessary, collect the CCTV footages 
wherever they are available and have them preserved.36 
 
The fact remains Section 176(1A) provides that “Where	any	person	dies	
or	disappears,	or	rape	is	alleged	to	have	been	committed	on	any	woman,	
while	such	person	or	woman	is	in	the	custody	of	the	police	or	in	any	other	
custody	 authorised	 by	 the	Magistrate	 or	 the	 Court	 under	 this	 Code,	 in	
addition	 to	 the	 inquiry	 or	 investigation	 held	 by	 the	 police,	 an	 inquiry	
shall	be	held	by	the	Judicial	Magistrate	or	the	Metropolitan	Magistrate,	
as	the	case	may	be,	within	whose	 local	 jurisdiction	the	offence	has	been	
committed.”	 

 
Contempt	for	the	High	Court	by	the	accused:	
 
In a report submitted before the Madurai Bench of the Madras High 
Court, Kovilpatti Judicial Magistrate M. S. Bharathidasan, who was 
directed to conduct a judicial enquiry at the Sattankulam police station 
in connection with the custodial death of the father-son duo stated that 
an intimidating ambience was sought to be created by the police 
personnel when he conducted the inquiry on 28 June 2020. 37 
		
The report stated that the Sattankulam police did not cooperate with 
the inquiry and tried to create an intimidating ambience. It said that 
right from the time Kovilpatti Judicial Magistrate M. S. Bharathidasan 
stepped into the Sattankulam police station the police officers did not 

                                                            

36 . Madras HC Directs Judicial Magistrate To Probe Into Custodial Death Of Father-Son, 
Indialegallive.com, 27 June 2020; https://www.indialegallive.com/constitutional-law-
news/courts-news/madras-hc-directs-judicial-magistrate-to-probe-into-custodial-death-
of-father-
son#:~:text=The%20High%20court%20of%20Madras,Thootukudi%20District%20of%20Tamil%
20Nadu 
37. ‘Police behaviour during judicial inquiry intimidating, indifferent’ Thehindu.com, 30 June 
2020; available at: https://www.thehindu.com/news/national/tamil-nadu/police-
behaviour-during-judicial-inquiry-intimidating-indifferent/article31958271.ece 
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acknowledge his presence and showed an indifferent attitude. The 
non-cooperation specifically included refusal at first to hand over the 
batons used to beat up the deceased, exhibition of intimidating posture 
by Additional Superintendent of Police D. Kumar and DSP C. Pratapan, 
addressing by these two senior officers to their subordinates to get the 
case diaries in a reprimanding tone, production of the case diaries in a 
delayed manner, showing agitated posture and non-cooperation by the 
police constables and taking videos of the inquiry etc. The judicial 
magistrate further stated in his report that given the animosity at the 
police station, he had to wind up the inquiry early that day.38  
 
Taking suo	 motu cognisance of the disparaging remarks and non-
cooperation, the Madras High Court initiated contempt proceedings 
against Additional Superintendent of Police D. Kumar, Deputy 
Superintendent of Police C. Prathapan and constable identified as 
Maharajan.39 
 
A total of 10 policemen have been arrested.  Initially, Inspector Sridhar, 
Sub-Inspector Balakrishnan, Sub-Inspector Raghu Ganesh, Head 
Constable Murugan and Constable Muthuraj were arrested.40 
Thereafter, another five police personnel were arrested i.e. Sub 
Inspector Paldurai, Constable Vail Muthu, Constable Samadurai, 
Constable Chelladaurai and Constable Thomas.41 

 
Current	status	of	the	Inquiry	by	the	CBI:		
The High Court has ordered registration of murder case against the 
accused policemen.42 

                                                            
38. ‘Police behaviour during judicial inquiry intimidating, indifferent’ Thehindu.com, 30 June 
2020; available at: https://www.thehindu.com/news/national/tamil-nadu/police-
behaviour-during-judicial-inquiry-intimidating-indifferent/article31958271.ece 
39 . TN custodial death: Cops abuse magistrate; HC takes suo motu notice, thefederal.com; 
available at: https://thefederal.com/states/south/tamil-nadu/tn-custodial-deaths-hc-
takes-suo-motu-cognisance-of-tuticorin-cops/ 
40. 5 Accused Cops In Tamil Nadu Custodial Deaths Transferred To Madurai Jail, NDTV, 5 July 
2020, https://www.ndtv.com/tamil-nadu-news/Jayaraj-and-beniks-5-accused-cops-in-
tamil-nadu-custodial-deaths-transferred-to-madurai-jail-2257298  
41. 5 More Cops Arrested In Tuticorin Custodial Deaths Case, NDTV, 9 July 2020, 
https://www.ndtv.com/tamil-nadu-news/Jayaraj-and-benicks-tuticorin-death-case-5-
more-cops-arrested-in-tuticorin-custodial-deaths-case-2259525   
42. Proof Available to Register Murder Case Against Cops, Says HC in Father-Son 'Custodial 
Deaths' Case, Neww18, 30 June 2020, https://www.news18.com/news/india/enough-
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The Central Bureau of Investigation took over the case and is 
investigating into the circumstances that led to the killing of the father-
son duo. On 14 July, custody of five out of 10 police officials arrested in 
connection with the case was granted to the CBI for custodial 
interrogation.43  

 

5.3  NCRB’s reports of no prosecution for any death or 
disappearance of persons remanded to police custody by 
court from 2005 to 2018 testify impunity  

 
The National Crime Records Bureau (NCRB) under the Ministry of Home Affairs 
also maintains records on custodial deaths and the status of prosecution.  
 
The NCRB in its “Crime	 in	 India” Annual Reports recorded death or 
disappearance of 1,303 persons in police custody i.e.	827 persons not remanded 
to police custody by court and  476 persons remanded to police custody by 
courts from 2005 to 2018 as per Table 2 given below: 

Table	2:  Number of death or disappearance of persons in police custody from 
2005 to 2018 

Year 

Death or disappearance of 
persons in police custody 
without court remand 

Death or disappearance 
of persons in police 
custody with court 
remand Total 

2005 61 67 128 
2006 51 38 89 
2007 61 57 118 
2008 61 40 101 
2009 59 25 84 
2010 45 25 70 
2011 75 29 104 
2012 71 38 109 
2013 97 21 118 

                                                                                                                                                                                         

evidence-of-assault-on-bodies-of-jayaraj-and-bennix-notes-madras-hc-in-tn-custodial-
deaths-case-2693807.html  
43. 5 Tamil Nadu policemen sent to CBI custody for 2 days in Jayaraj & Bennix death case, 
Theprint.in, 14 July 2020; available at: https://theprint.in/india/5-tamil-nadu-policemen-
sent-to-cbi-custody-for-2-days-in-jayaraj-bennix-death-case/460671/ 
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2014 61 32 93 
2015 67 30 97 
2016 60 32 92 
2017 58 42 100 
2018 46 24 70 
Total	 873	 500	 1373	

 
Source: Annual Reports of the NCRB from 2005 to 2018 (ANNEXURE‐4)	

 

It is assumed that courts will ensure the rule of law to protect the lives and 
liberties and therefore, production of any person arrested or detained before the 
courts within 24 hours of such arrest excluding the time necessary for the 
journey from the place of arrest before the court of the magistrate is guaranteed 
under Article 22 of the Constitution of India. Once a person is brought before the 
court and the court orders remand, judiciary also becomes a party for protection 
of the right to life and personal liberty of the arrested person.  

However, the NCRB’s Crime	 in	 India from 2005 to 2018 recorded that with 
respect to 500 cases of “death or disappearance of persons remanded to police 
custody by court”, 281 cases were registered, 54 policemen were charge sheeted 
but not a single policeman was convicted as per Table	3 given below.  

Table	3:		Number of cases registered, police men charge sheeted and policemen 
convicted in cases of death or disappearance of persons in police custody on 

court remand during 2005 - 2018 

Year Death or 
disappearance of 
persons  
remanded  to 
police custody by 
court 

Cases 
registered in 
connection 
with death 

Police 
men 
Charge 
Sheeted 

Police men 
convicted 

2005 67 48 0 0 
2006 38 24 1 0 
2007 57 33 7 0 
2008 40 22 3 0 
2009 25 22 0 0 
2010 25 15 1 0 
2011 29 20 5 0 
2012 38 26 1 0 
2013 21 13 0 0 
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Excerpts from Annual Reports of the NCRB from 2005 to 2018 appended 
as ANNEXURE‐3.	

 

While conviction depends on the facts, circumstances and evidence in each case, 
non-conviction of any accused in any of 500 cases of ‘death or disappearance of 
persons remanded to police custody by court’ exposes the absolute impunity 
enjoyed by the police. The fact that there is no accountability of the custodial 
deaths or disappearance of persons remanded to police custody by court exposes 
the absolute failure of the lower judiciary. 

6.  Torture: Government of India’s most examined but 
not acted upon issue  

 
No other issue has been studied and examined by the Government of India like 
the issue of torture and other cruel, inhuman and degrading treatment or 
punishment.   
 
The Fourth Report of National Police Commission (1980)44 lucidly discussed 
police torture.  
 
The Law Commission of India examined the issues relating to torture and other 
cruel, inhuman and degrading treatment or punishment in its various reports 
including 113th Report on Injuries	 In	Police	Custody (1985)45, 152nd Report on 
Custodial	 Crimes (1994)46, 177th  Report on Law	 Relating	 to	 Arrest (2001) 47, 

                                                            
44. Fourth Report, National Police Commission (1980) is available at 
https://police.py.gov.in/Police%20Commission%20reports/4th%20Police%20Commission%20
report.pdf  
45. 113th Report on Injuries In Police Custody is available at 
http://lawcommissionofindia.nic.in/101-169/Report113.pdf  
46.152nd  Report on Custodial Crimes  is available at 
http://lawcommissionofindia.nic.in/101-169/Report152.pdf  

2014 32 5 15 0 
2015 30 9 4 0 
2016 32 6 14 0 
2017 42 23 3 0 
2018 24 15 0 0 
Total	 500	 281	 54	 0	
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185th Report on Review	of	the	Indian	Evidence	Act,	1872 (2003), 262nd Report on 
The	Death	 Penalty (2015)48, 268th Report on Amendments	 to	 Code	 of	 Criminal	
Procedure	 1973:	 Provisions	 Relating	 to	 Bail	 (2017)49 and 273rd Report on 
Implementation	 of	 ‘United	Nations	 Convention	 against	 Torture	 and	 other	 Cruel,	
Inhuman	and	Degrading	Treatment	or	Punishment’	through	Legislation (2017)50. 
 
As stated, the National Commission to Review the Working of the Constitution 
(2002) set up by the Law Ministry also studied the issue of torture and 
specifically recommended “rights	 against	 torture	 and	 inhuman,	 degrading	 and	
cruel	treatment	and	punishment” to be added as Article 21(2) on the basis of the 
dicta laid down in various Supreme Court judgments prohibiting the use of 
torture.51 
 
As stated, the first Guidelines adopted by the NHRC was on the issue of “Custodial 
Deaths/Rapes” in 1993 and the NHRC made a large number of recommendations 
to the Government of India to criminalise torture and ratify  the UNCAT. 
 
The enactment of a law against torture and the ratification of the UNCAT has 
been subject to parliamentary debate. The government of India in reply to USQ 
No. 5739 dated 03 May, 2000 assured the Lok Sabha to ratify the UN Convention 
Against Torture (UNCAT). The said assurance was examined by the 
Parliamentary Committee on Government Assurances (2015-2016) of the 16th 
Lok Sabha52 in which the Government of India once again agreed to implement 
the assurance i.e. to ratify the UNCAT. 
 
                                                                                                                                                                                         

47.177th  Report on Law Relating to Arrest is available at 
http://lawcommissionofindia.nic.in/reports/177rptp1.pdf 
48.262nd Report on The Death Penalty is available at 
http://lawcommissionofindia.nic.in/reports/Report262.pdf  
49.268th Report on Amendments to Criminal Procedure Code, 1973 – Provisions Relating to 
Bail is available at  http://lawcommissionofindia.nic.in/reports/Report268.pdf  
50. 273rd Report on Implementation of ‘United Nations Convention against Torture and other 
Cruel, Inhuman and Degrading Treatment or Punishment’ through Legislation is available  
http://lawcommissionofindia.nic.in/reports/Report273.pdf  
51. Please see Volume 1 Report of the National Commission to Review the Working of the 
Constitution (2002) at http://legalaffairs.gov.in/sites/default/files/chapter%203.pdf 
52. COMMITTEE ON GOVERNMENT ASSURANCES (2015-2016) SIXTEENTH LOK SABHA, 
THIRTIETH REPORT, REVIEW OF PENDING ASSURANCES PERTAINING TO THE MINISTRY OF 
EXTERNAL AFFAIRS Presented to Lok Sabha on 16 March, 2016  and available at 
http://164.100.47.193/lsscommittee/Government%20Assurances/16_Government_Assuran
ces_30.pdf  
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At least three anti-torture Bills have been examined by the Government of India. 
The Lok Sabha had passed the Prevention of Torture Bill, 201053 on 6th May 2010 
but it was rejected by the Rajya Sabha. The Rajya Sabha referred to a 13 member 
Select Committee of the Rajya Sabha which presented the Prevention of Torture 
Bill, 2010 on 10th December 2010. However, the Bill drafted by the Parliamentary 
Select Committee was not placed before the parliament till the dissolution of the 
Lok Sabha in May 2014. The Prevention of Torture Bill, 2010 too lapsed. 
 
The current Law Minister of India vide letter dated 8th July 2017, taking note of 
the Writ Petition (Civil) No. 738/2016, requested the Law Commission of India to 
examine the issue of ratification of the UNCAT and submit a report on the matter. 
The LCI examined the issue and presented 273rd Report on Implementation	 of	
‘United	 Nations	 Convention	 against	 Torture	 and	 other	 Cruel,	 Inhuman	 and	
Degrading	Treatment	or	Punishment’	through	Legislation (2017) on 30th October 
2017 with the recommendation to enact a standalone law against torture and it 
presented the Prevention of Torture Bill, 2017 drafted by it.54 
 
The need for criminalisation of torture and the ratification of the UNCAT was 
prayed in Writ Petition (Civil) No. 738/2016 before the Supreme Court. The 
petition was disposed off by the Supreme Court on 5 September 2019 on the 
ground that “When	 the	 matter	 is	 already	 pending	 consideration	 and	 is	 being	
examined	for	the	purpose	of	legislation,	it	would	not	be	appropriate	for	this	Court	
to	enforce	its	opinion,	be	it	in	the	form	of	a	direction	or	even	a	request,	for	it	would	
clearly	 undermine	 and	 conflict	with	 the	 role	 assigned	 to	 the	 judiciary	 under	 the	
Constitution”.55	
	
The Government of India has not acted upon the Prevention of Torture Bill, 2017 
drafted by the Law Commission of India. 
 
About 148 years ago, Indian Evidence Act was enacted in 1872. The British Raj 
recognising torture and other pressure tactics of an extreme nature used by the 
police to obtain confessions from accused persons provided certain safeguards 
                                                            

53. The Prevention of Torture Bill, 2010 as introduced in the Lok Sabha on 19th April 2010 is 
available at 
http://164.100.47.4/BillsTexts/LSBillTexts/AsIntroduced/torture%2058%20of%202010.pdf  
54. 273rd Report on Implementation of ‘United Nations Convention against Torture and other 
Cruel, Inhuman and Degrading Treatment or Punishment’ through Legislation (2017), 
http://lawcommissionofindia.nic.in/reports/Report273.pdf  
55. Dr Ashwini Kumar vs Union of India & Anr  (Miscellaneous Application No. 2560 of 2018                          
Writ Petition (Civil) No. 738 of 2016) dated 5 September 2019, 
https://indiankanoon.org/doc/19090773/  
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including under Section 25 of the Indian Evidence Act to make confessions to a 
police officer as inadmissible evidence before the courts. Sadly, 73 years after 
independence from the British Raj, independent India failed to criminalise 
torture.  
 
The National Police Commission in its Fourth Report in 1980 had stated, “We	
have	also	to	take	note	of	the	 fact	that	after	the	enactment	of	the	Indian	Evidence	
Act,	several	other	law	enforcement	agencies	besides	the	police	have	also	come	up	in	
the	field.	Officials	of	the	Income‐tax,	Central	Excise	and	Customs	departments	have	
wide	powers	of	search	and	seizure	which	can	be	followed	by	investigative	processes	
leading	to	prosecutions	in	Court.	The	Directorate	of	Enforcement	which	deals	with	
contraventions	 of	 the	 Foreign	 Exchange	 Regulation	 Act	 is	 another	 agency	with	
similar	powers.	Members	of	the	Railway	Protection	Force	also	have	similar	powers	
to	make	arrests	and	launch	prosecutions	in	specified	situations	concerning	railway	
property.	Confessions	recorded	by	the	 investigating	staff	of	these	agencies	are	not	
hit	 by	 the	 provisions	 of	 section	 25	 of	 the	 Evidence	 Act	 and	 are	 therefore	 freely	
admitted	in	evidence	in	prosecutions	launched	by	them.”56 
 
Since the publication of the Fourth Report of the National Police Commission in 
1980, the number of agencies which have been given wide powers of search and 
seizure which can be followed by investigative processes leading to prosecutions 
in Court have increased further while safeguards under Section 25 of the Indian 
Evidence Act were diluted from time to time with respect to certain offences 
including terror offences. 
 
At the international level too, India had also repeatedly accepted the 
recommendation to ratify the UNCAT. It accepted the recommendation of the 
first cycle of the Universal Periodic Review of the UN Human Rights Council on 
10 April 2008 to “expedite ratification of the Convention against Torture” and 
stated that “the	ratification	of	the	Convention	against	Torture	is	being	processed	by	
Government	 of	 India”57. India once again accepted the recommendation made 
during the second cycle of the UPR on 24 May 2012 to “finalise	the	ratification	of	
the	Convention	against	Torture	and	other	Cruel,	Inhuman	or	Degrading	Treatment	

                                                            
56. Fourth Report, National Police Commission (1980) is  
https://police.py.gov.in/Police%20Commission%20reports/4th%20Police%20Commission%20
report.pdf  
57. UN Document No. A/HRC/8/26/Add.1 dated 25 August 2008 available at 
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G08/161/58/PDF/G0816158.pdf?OpenElement 
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or	Punishment”.58 India further accepted recommendation made during the third 
cycle of the UPR on 4 May 2017 to “ratify	 the	 Convention	 against	Torture	 and	
Other	 Cruel,	 Inhuman	 or	 Degrading	 Treatment	 or	 Punishment,	 as	 previously	
recommended”.59  
 
The repeated assurances given to the Parliament of India as well as the UN 
Human Rights Council to criminalise torture but not acting on the same in the last 
20 years ought to be considered extremely embarrassing. In fact, current Foreign 
Minister Dr S Jaishankar in his capacity as then Foreign Secretary while deposing 
before the Parliamentary Committee on Government Assurances (2015-2016) of 
the 16th Lok Sabha on the failure to ratify the UNCAT had stated, “I	 completely	
accept	 the	hon.	Member's	point	 that	 if	after	15	years,	an	Assurance	 is	pending,	 it	
does	not	reflect	well	on	 the	Government	and	on	my	Ministry.	 I	readily	admit	 that	
point.	I	think,	the	solution	is	today	for	all	of	us	to	find	ways	of	now	moving	on	this	
quickly." 60 
 
It should be a matter of national shame that 148 years since the enactment of the 
Indian Evidence Act and 73 years after India’s independence despite 
commitment before the Parliament, the Supreme Court and UN Human Rights 
Council, India has failed to criminalise torture.  

	
 

                                                            

58. UN Document No. A/HRC/21/10/Add.1 dated 17 September 2012 available at 
https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G12/167/57/PDF/G1216757.pdf?OpenElement 
59. UN Human Rights Council Document No. A/HRC/8/26/Add.1 dated 25 August 2008 
available at https://documents-dds-
ny.un.org/doc/UNDOC/GEN/G08/161/58/PDF/G0816158.pdf?OpenElement 
60. COMMITTEE ON GOVERNMENT ASSURANCES (2015-2016) SIXTEENTH LOK SABHA, 
THIRTIETH REPORT, REVIEW OF PENDING ASSURANCES PERTAINING TO THE MINISTRY OF 
EXTERNAL AFFAIRS Presented to Lok Sabha on 16 March, 2016  and available at 
http://164.100.47.193/lsscommittee/Government%20Assurances/16_Government_Assuran
ces_30.pdf  
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Republic Act No. 9745
Signed on November 10, 2009 (https://www.o�cialgazette.gov.ph/2009/11/10/republic-act-no-9745/)

Republic of the Philippines 

Congress of the Philippines 

Metro Manila

Fourteenth Congress

Third Regular Session

Begun and held in Metro Manila, on Monday, the twenty-seventh day of July, two thousand nine.

[REPUBLIC ACT NO. 9745]

AN ACT PENALIZING TORTURE AND OTHER CRUEL, INHUMAN AND DEGRADING TREATMENT OR

PUNISHMENT AND PRESCRIBING PENALTIES THEREFOR

Be it enacted by the Senate and House of Representatives of the Philippines in Congress assembled:

SECTION 1. Short Title. — This Act shall be known as the “Anti-Torture Act of 2009”.

SEC. 2. Statement of Policy. — It is hereby declared the policy of the State:

(a) To value the dignity of every human person and guarantee full respect for human rights;

(b) To ensure that the human rights of all persons, including suspects, detainees and prisoners are

respected at all times; and that no person placed under investigation or held in custody of any person

in authority or, agent of a person in authority shall be subjected to physical, psychological or mental

harm, force, violence, threat or intimidation or any act that impairs his/her free will or in any manner

demeans or degrades human dignity;
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(c) To ensure that secret detention places, solitary, incommunicado or other similar forms of detention,

where torture may be carried out with impunity, are prohibited; and

(d) To fully adhere to the principles and standards on the absolute condemnation and prohibition of

torture as provided for in the 1987 Philippine Constitution; various international instruments to which

the Philippines is a State party such as, but not limited to, the International Covenant on Civil and

Political Rights (ICCPR), the Convention on the Rights of the Child (CRC), the Convention on the

Elimination of All Forms of Discrimination Against Women (CEDAW) and the Convention Against

Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (CAT); and all other relevant

international human rights instruments to which the Philippines is a signatory.

SEC. 3. De�nitions. — For purposes of this Act, the following terms shall mean:

(a) “Torture” refers to an act by which severe pain or suffering, whether physical or mental, is

intentionally in�icted on a person for such purposes as obtaining from him/her or a third person

information or a confession; punishing him/her for an act he/she or a third person has committed or is

suspected of having committed; or intimidating or coercing him/her or a third person; or for any reason

based on discrimination of any kind, when such pain or suffering is in�icted by or at the instigation of

or with the consent or acquiescence of a person in authority or agent of a person in authority. It does

not include pain or suffering arising only from, inherent in or incidental to lawful sanctions.

(b) “Other cruel, inhuman and degrading treatment or punishment” refers to a deliberate and

aggravated treatment or punishment not enumerated under Section 4 of this Act, in�icted by a person

in authority or agent of a person in authority against a person under his/her custody, which attains a

level of severity causing suffering, gross humiliation or debasement to the latter.

(c) “Victim” refers to the person subjected to torture or other cruel, inhuman and degrading treatment

or punishment as de�ned above and any individual who has suffered harm as a result of any act(s) of

torture, or other cruel, inhuman and degrading treatment or punishment.

(d) “Order of Battle” refers to any document or determination made by the military, police or any law

enforcement agency of the government, listing the names of persons and organizations that it

perceives to be enemies of the State and that it considers as legitimate targets as combatants that it

could deal with, through the use of means allowed by domestic and international law.

SEC. 4. Acts of Torture. — For purposes of this Act, torture shall include, but not be limited to, the

following:

(a) Physical torture is a form of treatment or punishment in�icted by a person in authority or agent of a

person in authority upon another in his/her custody that causes severe pain, exhaustion, disability or

dysfunction of one or more parts of the body, such as:
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(1) Systematic beating, headbanging, punching, kicking, striking with truncheon or ri�e butt or other

similar objects, and jumping on the stomach;

(2) Food deprivation or forcible feeding with spoiled food, animal or human excreta and other stuff or

substances not normally eaten;

(3) Electric shock;

(4) Cigarette burning; burning by electrically heated rods, hot oil, acid; by the rubbing of pepper or other

chemical substances on mucous membranes, or acids or spices directly on the wound(s);

(5) The submersion of the head in water or water polluted with excrement, urine, vomit and/or blood

until the brink of suffocation;

(6) Being tied or forced to assume �xed and stressful bodily position;

(7) Rape and sexual abuse, including the insertion of foreign objects into the sex organ or rectum, or

electrical torture of the genitals;

(8) Mutilation or amputation of the essential parts of the body such as the genitalia, ear, tongue, etc.;

(9) Dental torture or the forced extraction of the teeth;

(10) Pulling out of �ngernails;

(11) Harmful exposure to the elements such as sunlight and extreme cold;

(12) The use of plastic bag and other materials placed over the head to the point of asphyxiation;

(13) The use of psychoactive drugs to change the perception, memory, alertness or will of a person,

such as:

(i) The administration of drugs to induce confession and/or reduce mental competency; or

(ii) The use of drugs to induce extreme pain or certain symptoms of a disease; and

(14) Other analogous acts of physical torture; and

(b) “Mental/Psychological Torture” refers to acts committed by a person in authority or agent of a

person in authority which are calculated to affect or confuse the mind and/or undermine a person’s

dignity and morale, such as:

(1) Blindfolding;
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(2) Threatening a person(s) or his/her relative(s) with bodily harm, execution or other wrongful acts;

(3) Con�nement in solitary cells or secret detention places;

(4) Prolonged interrogation;

(5) Preparing a prisoner for a “show trial”, public display or public humiliation of a detainee or prisoner;

(6) Causing unscheduled transfer of a person deprived of liberty from one place to another, creating

the belief that he/she shall be summarily executed;

(7) Maltreating a member/s of a person’s family;

(8) Causing the torture sessions to be witnessed by the person’s family, relatives or any third party;

(9) Denial of sleep/rest;

(10) Shame in�iction such as stripping the person naked, parading him/her in public places, shaving

the victim’s head or putting marks on his/her body against his/her will;

(11) Deliberately prohibiting the victim to communicate with any member of his/her family; and

(12) Other analogous acts of mental/psychological torture.

SEC. 5. Other Cruel, Inhuman and Degrading Treatment or Punishment. — Other cruel, inhuman or

degrading treatment or punishment refers to a deliberate and aggravated treatment or punishment not

enumerated under Section 4 of this Act, in�icted by a person in authority or agent of a person in

authority against another person in custody, which attains a level of severity su�cient to cause

suffering, gross humiliation or debasement to the latter. The assessment of the level of severity shall

depend on all the circumstances of the case, including the duration of the treatment or punishment, its

physical and mental effects and, in some cases, the sex, religion, age and state of health of the victim.

SEC. 6. Freedom from Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment, an

Absolute Right. — Torture and other cruel, inhuman and degrading treatment or punishment as criminal

acts shall apply to all circumstances. A state of war or a threat of war, internal political instability, or

any other public emergency, or a document or any determination comprising an “order of battle” shall

not and can never be invoked as a justi�cation for torture and other cruel, inhuman and degrading

treatment or punishment.

SEC. 7. Prohibited Detention. — Secret detention places, solitary con�nement, incommunicado or other

similar forms of detention, where torture may be carried out with impunity, are hereby prohibited.
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In which case, the Philippine National Police (PNP), the Armed Forces of the Philippines (AFP) and

other law enforcement agencies concerned shall make an updated list of all detention centers and

facilities under their respective jurisdictions with the corresponding data on the prisoners or detainees

incarcerated or detained therein such as, among others, names, date of arrest and incarceration, and

the crime or offense committed. This list shall be made available to the public at all times, with a copy

of the complete list available at the respective national headquarters of the PNP and AFP. A copy of

the complete list shall likewise be submitted by the PNP, AFP and all other law enforcement agencies

to the Commission on Human Rights (CHR), such list to be periodically updated, by the same agencies,

within the �rst �ve (5) days of every month at the minimum. Every regional o�ce of the PNP, AFP and

other law enforcement agencies shall also maintain a similar list for all detainees and detention

facilities within their respective areas, and shall make the same available to the public at all times at

their respective regional headquarters, and submit a copy, updated in the same manner provided

above, to the respective regional o�ces of the CHR.

SEC. 8. Applicability of the Exclusionary Rule; Exception. — Any confession, admission or statement

obtained as a result of torture shall be inadmissible in evidence in any proceedings, except if the same

is used as evidence against a person or persons accused of committing torture.

SEC. 9. Institutional Protection of Torture Victims and Other Persons Involved. — A victim of torture shall

have the following rights in the institution of a criminal complaint for torture:

(a) To have a prompt and an impartial investigation by the CHR and by agencies of government

concerned such as the Department of Justice (DOJ), the Public Attorney’s O�ce (PAO), the PNP, the

National Bureau of Investigation (NBI) and the AFP. A prompt investigation shall mean a maximum

period of sixty (60) working days from the time a complaint for torture is �led within which an

investigation report and/or resolution shall be completed and made available. An appeal whenever

available shall be resolved within the same period prescribed herein;

(b) To have su�cient government protection against all forms of harassment, threat and/or

intimidation as a consequence of the �ling of said complaint or the presentation of evidence therefor.

In which case, the State through its appropriate agencies shall afford security in order to ensure

his/her safety and all other persons involved in the investigation and prosecution such as, but not

limited to, his/her lawyer, witnesses and relatives; and

(c) To be accorded su�cient protection in the manner by which he/she testi�es and presents evidence

in any fora in order to avoid further trauma.

SEC. 10. Disposition of Writs of Habeas Corpus, Amparo and Habeas Data Proceedings and Compliance

with a Judicial Order. — A writ of habeas corpus or writ of amparo or writ of habeas data proceeding, if

any, �led on behalf of the victim of torture or other cruel, degrading and inhuman treatment or
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punishment shall be disposed of expeditiously and any order of release by virtue thereof, or other

appropriate order of a court relative thereto, shall be executed or complied with immediately.

SEC. 11. Assistance in Filing a Complaint. — The CHR and the PAO shall render legal assistance in the

investigation and monitoring and/or �ling of the complaint for a person who suffers torture and other

cruel, inhuman and degrading treatment or punishment, or for any interested party thereto.

The victim or interested party may also seek legal assistance from the Barangay Human Rights Action

Center (BHRAC) nearest him/her as well as from human rights nongovernment organizations (NGOs).

SEC. 12. Right to Physical, Medical and Psychological Examination. — Before and after interrogation,

every person arrested, detained or under custodial investigation shall have the right to be informed of

his/her right to demand physical examination by an independent and competent doctor of his/her own

choice. If such person cannot afford the services of his/her own doctor, he/she shall be provided by

the State with a competent and independent doctor to conduct physical examination. The State shall

endeavor to provide the victim with psychological evaluation if available under the circumstances. If

the person arrested is a female, she shall be attended to preferably by a female doctor. Furthermore,

any person arrested, detained or under custodial investigation, including his/her immediate family,

shall have the right to immediate access to proper and adequate medical treatment.

The physical examination and/or psychological evaluation of the victim shall be contained in a medical

report, duly signed by the attending physician, which shall include in detail his/her medical history and

�ndings, and which shall be attached to the custodial investigation report. Such report shall be

considered a public document.

Following applicable protocol agreed upon by agencies tasked to conduct physical, psychological and

mental examinations, the medical reports shall, among others, include:

(a) The name, age and address of the patient or victim;

(b) The name and address of the nearest kin of the patient or victim;

(c) The name and address of the person who brought the patient or victim for physical, psychological

and mental examination, and/or medical treatment;

(d) The nature and probable cause of the patient or victim’s injury, pain and disease and/or trauma;

(e) The approximate time and date when the injury, pain, disease and/or trauma was/were sustained;

(f) The place where the injury, pain, disease and/or trauma was/were sustained;

(g) The time, date and nature of treatment necessary; and
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(h) The diagnosis, the prognosis and/or disposition of the patient.

Any person who does not wish to avail of the rights under this provision may knowingly and voluntarily

waive such rights in writing, executed in the presence and assistance of his/her counsel.

SEC. 13. Who are Criminally Liable. — Any person who actually participated or induced another in the

commission of torture or other cruel, inhuman and degrading treatment or punishment or who

cooperated in the execution of the act of torture or other cruel, inhuman and degrading treatment or

punishment by previous or simultaneous acts shall be liable as principal.

Any superior military, police or law enforcement o�cer or senior government o�cial who issued an

order to any lower ranking personnel to commit torture for whatever purpose shall be held equally

liable as principals.

The immediate commanding o�cer of the unit concerned of the AFP or the immediate senior public

o�cial of the PNP and other law enforcement agencies shall be held liable as a principal to the crime

of torture or other cruel or inhuman and degrading treatment or punishment for any act or omission, or

negligence committed by him/her that shall have led, assisted, abetted or allowed, whether directly or

indirectly, the commission thereof by his/her subordinates. If he/she has knowledge of or, owing to the

circumstances at the time, should have known that acts of torture or other cruel, inhuman and

degrading treatment or punishment shall be committed, is being committed, or has been committed by

his/her subordinates or by others within his/her area of responsibility and, despite such knowledge, did

not take preventive or corrective action either before, during or immediately after its commission, when

he/she has the authority to prevent or investigate allegations of torture or other cruel, inhuman and

degrading treatment or punishment but failed to prevent or investigate allegations of such act, whether

deliberately or due to negligence shall also be liable as principals.

Any public o�cer or employee shall be liable as an accessory if he/she has knowledge that torture or

other cruel, inhuman and degrading treatment or punishment is being committed and without having

participated therein, either as principal or accomplice, takes part subsequent to its commission in any

of the following manner:

(a) By themselves pro�ting from or assisting the offender to pro�t from the effects of the act of torture

or other cruel, inhuman and degrading treatment or punishment;

(b) By concealing the act of torture or other cruel, inhuman and degrading treatment or punishment

and/or destroying the effects or instruments thereof in order to prevent its discovery; or

(c) By harboring, concealing or assisting in the escape of the principals in the act of torture or other

cruel, inhuman and degrading treatment or punishment: Provided, That the accessory acts are done

with the abuse of the o�cial’s public functions.
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SEC. 14. Penalties. — (a) The penalty of reclusion perpetua shall be imposed upon the perpetrators of

the following acts:

(1) Torture resulting in the death of any person;

(2) Torture resulting in mutilation;

(3) Torture with rape;

(4) Torture with other forms of sexual abuse and, in consequence of torture, the victim shall have

become insane, imbecile, impotent, blind or maimed for life; and

(5) Torture committed against children.

(b) The penalty of reclusion temporal shall be imposed on those who commit any act of

mental/psychological torture resulting in insanity, complete or partial amnesia, fear of becoming

insane or suicidal tendencies of the victim due to guilt, worthlessness or shame.

(c) The penalty of  prision correccional shall be imposed on those who commit any act of torture

resulting in psychological, mental and emotional harm other than those described in paragraph (b) of

this section.

(d) The penalty of  prision mayor in its medium and maximum periods shall be imposed if, in

consequence of torture, the victim shall have lost the power of speech or the power to hear or to smell;

or shall have lost an eye, a hand, a foot, an arm or a leg; or shall have lost the use of any such member;

or shall have become permanently incapacitated for labor.

(e) The penalty of  prision mayor in its minimum and medium periods shall be imposed if, in

consequence of torture, the victim shall have become deformed or shall have lost any part of his/her

body other than those aforecited, or shall have lost the use thereof, or shall have been ill or

incapacitated for labor for a period of more than ninety (90) days.

(f) The penalty of prision correccional in its maximum period to prision mayor in its minimum period

shall be imposed if, in consequence of torture, the victim shall have been ill or incapacitated for labor

for more than thirty (30) days but not more than ninety (90) days.

(g) The penalty of  prision correccional in its minimum and medium period shall be imposed if, in

consequence of torture, the victim shall have been ill or incapacitated for labor for thirty (30) days or

less.

(h) The penalty of  arresto mayor shall be imposed for acts constituting cruel, inhuman or degrading

treatment or punishment as de�ned in Section 5 of this Act.
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(i) The penalty of  prision correccional shall be imposed upon those who establish, operate and

maintain secret detention places and/or effect or cause to effect solitary con�nement,

incommunicado or other similar forms of prohibited detention as provided in Section 7 of this Act

where torture may be carried out with impunity.

(j) The penalty of arresto mayor shall be imposed upon the responsible o�cer/s or personnel of the

AFP, the PNP and other law enforcement agencies for failure to perform his/her duty to maintain,

submit or make available to the public an updated list of detention centers and facilities with the

corresponding data on the prisoners or detainees incarcerated or detained therein, pursuant to Section

7 of this Act.

SEC. 15. Torture as a Separate and Independent Crime. — Torture as a crime shall not absorb or shall

not be absorbed by any other crime or felony committed as a consequence, or as a means in the

conduct or commission thereof. In which case, torture shall be treated as a separate and independent

criminal act whose penalties shall be imposable without prejudice to any other criminal liability

provided for by domestic and international laws.

SEC. 16. Exclusion from the Coverage of Special Amnesty Law. — In order not to depreciate the crime of

torture, persons who have committed any act of torture shall not bene�t from any special amnesty law

or similar measures that will have the effect of exempting them from any criminal proceedings and

sanctions.

SEC. 17. Applicability of Refouler. — No person shall be expelled, returned or extradited to another

State where there are substantial grounds to believe that such person shall be in danger of being

subjected to torture. For the purposes of determining whether such grounds exist, the Secretary of the

Department of Foreign Affairs (DFA) and the Secretary of the DOJ, in coordination with the Chairperson

of the CHR, shall take into account all relevant considerations including, where applicable and not

limited to, the existence in the requesting State of a consistent pattern of gross, �agrant or mass

violations of human rights.

SEC. 18. Compensation to Victims of Torture. — Any person who has suffered torture shall have the

right to claim for compensation as provided for under Republic Act No. 7309: Provided, That in no case

shall compensation be any lower than Ten thousand pesos (P10,000.00). Victims of torture shall also

have the right to claim for compensation from such other �nancial relief programs that may be made

available to him/her under existing law and rules and regulations.

SEC. 19. Formulation of a Rehabilitation Program. — Within one (1) year from the effectivity of this Act,

the Department of Social Welfare and Development (DSWD), the DOJ and the Department of Health

(DOH) and such other concerned government agencies, and human rights organizations shall

formulate a comprehensive rehabilitation program for victims of torture and their families. The DSWD,
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the DOJ and the DOH shall also call on human rights nongovernment organizations duly recognized by

the government to actively participate in the formulation of such program that shall provide for the

physical, mental, social, psychological healing and development of victims of torture and their families.

Toward the attainment of restorative justice, a parallel rehabilitation program for persons who have

committed torture and other cruel, inhuman and degrading punishment shall likewise be formulated by

the same agencies.

SEC. 20. Monitoring of Compliance with this Act. — An Oversight Committee is hereby created to

periodically oversee the implementation of this Act. The Committee shall be headed by a

Commissioner of the CHR, with the following as members: the Chairperson of the Senate Committee

on Justice and Human Rights, the respective Chairpersons of the House of Representatives’

Committees on Justice and Human Rights, and the Minority Leaders of both houses or their respective

representatives in the minority.

SEC. 21. Education and Information Campaign. — The CHR, the DOJ, the Department of National

Defense (DND), the Department of the Interior and Local Government (DILG) and such other concerned

parties in both the public and private sectors shall ensure that education and information regarding

prohibition against torture and other cruel, inhuman and degrading treatment or punishment shall be

fully included in the training of law enforcement personnel, civil or military, medical personnel, public

o�cials and other persons who may be involved in the custody, interrogation or treatment of any

individual subjected to any form of arrest, detention or imprisonment. The Department of Education

(DepED) and the Commission on Higher Education (CHED) shall also ensure the integration of human

rights education courses in all primary, secondary and tertiary level academic institutions nationwide.

SEC. 22. Applicability of the Revised Penal Code. — The provisions of the Revised Penal Code insofar as

they are applicable shall be suppletory to this Act. Moreover, if the commission of any crime

punishable under Title Eight (Crimes Against Persons) and Title Nine (Crimes Against Personal Liberty

and Security) of the Revised Penal Code is attended by any of the acts constituting torture and other

cruel, inhuman and degrading treatment or punishment as de�ned herein, the penalty to be imposed

shall be in its maximum period.

SEC. 23. Appropriations. — The amount of Five million pesos (Php5,000,000.00) is hereby appropriated

to the CHR for the initial implementation of this Act. Thereafter, such sums as may be necessary for

the continued implementation of this Act shall be included in the annual General Appropriations Act.

SEC. 24. Implementing Rules and Regulations. — The DOJ and the CHR, with the active participation of

human rights nongovernmental organizations, shall promulgate the rules and regulations for the

effective implementation of this Act. They shall also ensure the full dissemination of such rules and

regulations to all o�cers and members of various law enforcement agencies.
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SEC. 25. Separability Clause. — If any provision of this Act is declared invalid or unconstitutional, the

other provisions not affected thereby shall continue to be in full force and effect.

SEC. 26. Repealing Clause. — All laws, decrees, executive orders or rules and regulations contrary to or

inconsistent with the provisions of this Act are hereby repealed or modi�ed accordingly.

SEC. 27. Effectivity. — This Act shall take effect �fteen (15) days after its publication in the O�cial

Gazette or in at least two (2) newspapers of general circulation.

Approved,

(Sgd.) JUAN PONCE ENRILE 
President of the Senate

(Sgd.) PROSPERO C. NOGRALES 

Speaker of the House 

of Representatives

This Act which is a consolidation of House Bill No. 5709 and Senate Bill No. 1978 was �nally passed

by the House of Representatives and the Senate on September 2, 2009.

(Sgd.) EMMA LIRIO REYES 
Secretary of the Senate

(Sgd.) MARILYN B. BARUA-YAP 

Secretary General 

House of Representatives

Approved: November 10, 2009

(Sgd.) GLORIA MACAPAGAL-ARROYO 

President of the Philippines
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